








Central Law Jourt Gane a n00m 





EsTaBLISHED Sennett, 1874. ~~ Oj, = % ere 
—— 





Vou. 36 ST. LOUIS, MO., MAY 5, 1893. No. 18 








The Supreme Court of Ohio Unanimously Endorse it. 


CLEAR. ww THE BEST 
CONCISE. M A \ Wi: Pie gor WORK ON 
COMPREHENSIVE. D8 offer, me THE SUBJECT. 


Code Pleading. 


A treatise on the Law of Pleading under the Code of Civil Procedure. Designed 
for use in all Code States. By How. SaMUEL MaxweELL, Chief Justice of the Su- 
preme Court of Nebraska. 

JuDGE MAXWELL studied law and was admitted to the Bar of a common law 
state. He has been resident in a code state for the past thirty years, and for twenty 
years has been a member of its Supreme Bench. His knowledge of both systems of 
practice is the knowledge at once of study and of experience. His earlier work, on 
Pleading and Practice, has met with very great favor; several editions of it having 
been exhausted. Its success bespeaks the quality and popularity of ‘Code Plead- 
ing,’’ which is a treatise on the subject of code pleading, every branch of which is 
discussed fully and illustrated by ample citation of cases. 

Forms AND Drrections are given for particular actions, pleadings, answers, and 
judgments, that will be found to cover all cases arising in any but the most excep- 
tional practice. This feature of the work is of the greatest value, as it is thoroughly 
reliable and practical. 





HON. DAVID DUDLEY FIELD says: ‘You have written a valuable book, and done a real 
service to our common profession.”’ 

HON. D. M. VALENTINE, of the Supreme Court of Kansas: “I find it a valuable addition to the 
working implements of the profession. It is just such a work as we would expect from the able, care- 
ful,.and conscientious Chief Justice of Nebraska. [ recommend it to the profession.”’ 

HON. ALFRED WALLIN, of the Supreme Court of North Dakota, says: ‘‘MAXWELL’s CODE 
PLEADING, with its valuable Appendix of Forms and Directions, impresses me very favorably. I am 
confident that it will aid materially in the development of pleading as a science.” 

HON. B. P. WAGGENER, General Attorney of the Mo. Pac. R’y Co., says: ‘I have carefully 
examined the work, and without hesitation pronounce it the most complete work on Code Pleadings 
that has come under my observation. It is indispensable to every lawyer practicing under a code, 
and shonld be in every law library. You are certainly entitled to the gratitude of the bench and bar 
for this great work.” 





ONE VOLUME, OCTAVO, $6.00 Net; $6.25 Prepaid. 


CALLAGHAN & COMPANY, 


114 Monror Srreet, CHICAGO, II.L. 















CENTRAL LAW JOURNAL. 








Central Law Journal. 


A LEGAL WEEKLY NEWSPAPER. 
Published by 
Central Law Journal Company, 
919 OLIVE 8T., ST. LOUIS, MO. 
To whom all communication should be addressed. 


Subscription price, FIVE DOLLARS per annum, in 
advance. Single numbers, TWENTY-FIVE CENTS. 





Copyright 1893, by CENTRAL LAW JOURNAL COMPANY. 
Entered at the post-office, St. Louis, Mo., as second- 
class matter. 











CONTENTS. 
EDITORIALS. 
Trial of Extradited Prisoner for Offense not in 
Requisition, . 367 


Mr. Justice Jackson as a "Member of ‘the Supreme 


Court, 367 
NOTES OF RECENT DECISIONS. 
Municipal Corporation— Taxation of Telegraph 
Companies, 368 
Chattel Mortgage — Extraterritorial Effect—Rec- 
ord, 368 
Boycott by Employers—injury to Business—Libel 
Blacklisting Employees, 368 
Deed—Delivery—Escrow, 369 
Sepulture—Right of Widow to ‘Control Husband's 
Interment, - 869 


LEADING ARTICLE. 
A Phase of Offer and Acceptance in Contract. By 
John D. Lawson, ° ° e - 87 
LEADING CASE. 


Equitable Conversion—What Constitutes. Whe- 
less v. Wheless, Supreme Court of Tennessee, 


March 2, 1893 (with note), . ° ° - 8% 
CORRESPONDENCE. 

Presumption as to Sufficiency of Bridges, - 878 

BOOKS RECEIVED, . ‘ . . ° . 3878 

HUMORS OF THE LAW, . ‘ : . 378 

WEEKLY DIGEST OF CURRENT Ornnons, A . 8 

DIGESTS OF MISSOURI COURTS OF APPEAL, . - 386 








Biddle on Warranties 
in the sale of Chattels 


With Notes and References to all the American, 
English and Canadian Authorities. 


By ARTHUR BIDDLE. Esq., 
Of the Philadelphia Bar. 


1Vol. Svo. $3.00. 


[From the Central Law Journal.) 
The treatment of the subject shows a careful study of 
it, and honest work. 


KAY & BRO., Publishers, - Philadelphia. 


Boston, 10 Ashburton Place. 


BOSTON UNIVERSITY 


Law School. 
Fallterm opens Wednesday, October 4. For circu- 
lars address, EDMUND H. BENNETT, Dean. 


EVERETT W. PATTISON, 
ATTORNEY AND COUNSELOR, 
ODD FELLOWS’ BUILDING, ST. LOUIS, MO 














Special attention given to preparing briefs and argu- 
ing cases in Missouri Supreme Court, St. Louis Court 
of Appeals and United States Court of Appeals. 








BARGAINS IN NATIONAL REPORTERS, ETC. 

All bound in full sheep, fine second-hand condition, 
many of the books entirely new. gt sale by WILLIAM. 
sON LAW BOOK OCO., Rochester, N The first order 

ets them. 

tlantic Reporter, 24 Vols. & Digest...... 
Atlantie Reporter, ist 19 Vols. & Digest.. 
Atlantic Reporter, Ist 14 Vols.............- es 
Atlantic > pall Vols. 1, 2, 3, 4, 5,6, 7, % * = ii, 

12, ov cecccccccce 

Fede. al Reporter, 51 Vols. &8 ‘Digests. 
Northeastern Reporter, 31 Vols. & Diges 
Northeastern Reporter, Ist 23 Vols....... ee 
Northeastern Reporter, Ist 20 Vols... 
Northeastern Reporter, 1st 17 Vols 
Northeastern Reporter, 1st 9 Vols............. ° 
Northeastern ene geo ao 3, 4,5, per Vol...... ° 
N. Y. Supplement, 18 VOIS.........-e-ceecececescseees 
Northwestern vob Adages rn Vols. & 2 ” ests,...... 
Northwestern Reporter, Vols. 24 to 4 Vols..... 
Northwestern Reporter, Vols. 24 to 3, any Vol.. 
Pacific Reporter, 29 VOIS.......cccccccecccssccccccces 
Pacific Reporter, Ist 19 VOlS............sceeceseceees 
Pacific Reporter, Vols. 9 to 19, we VOL..ccoccccccce 
Southwestern Reporter, 17 VolS.......c..sceeeeseces 
Southwestern Reporter, Ist 9 | Sie sapneseteede 
ae ~ seman: Reporter, Mees 1, 2,4, 5, 6,7, any 


3 
s 


+ eee 








58 


sealer ede 


SSSS SSFSssesssZ SESSE Sesssassssssssssx ze 





— 


_ 
_- ow 


Vv 
Southern Reporter, 9 Vois.. jp cccccecce ccc cceccccccocces 
Southern Reporter, Ist 6 VOlS.........0.sseeeeeeee we 
Southern Reporter, Vols. 1, 2, 3, 4, any Vol......... 
U. 8S. Supreme Ct. Reporter, Lo” eeienaniteeesss 
U. oo Ct. Reporter, Vols. 1, 2, 3, 4, 7, 8, per 
American Digest, 1887, 1888, 1889, 1890, 1891, 5 Vols... 

Or any Vol. of the above fOr.....c.sseeceeseeeee 
Eastern Reporter, 11 Vol8........ccccesseccecscccsecs 
Western Reporter, 14 VOlS........cecsecceccreccecees 
Central Reporter. 12 Vols..... S ecececcevecsccecccecs 
New England Reporter,6 Vols _ ......... o ccccvcccce 
Lawyers’ Reports, peosveses, 1B VOIB.ccccccccccccs 
General Digest, 6 Vols. L. (€ » P, Bd....... wrescecooes 
West Coast Reporters, 8 Vo ols he eeeeciccesccccococcoce 
Pacific Coast Law Journal, 12 Vols., less Vol. 3, ll 


ss 


Se 


ols. 20 

N. Y. State Reporter, 47 Vols. & 2 Digests........00 120 

Oriminal Law Magazine & Reporter, 12 Vols....... 40 

Central Law Journal, 34 Vols. & 1 Digest, 35 Vols. 50 
Send for our catalogue. Address: 


WILLIAMSON LAW BOOK COMPANY, 
Rochester, N. Y. 


ALBANY LAW SCHOOL. 


Established 1851. 
Course one year. Winter term, January 4th, 1893. 
Address DEAN OR SECRETARY, 
ALBANY, N. Y. 


Graduates please forward addresses for catalogue in 
preparation. 


UNIVERSITY OF MICHIGAN. 
Law Department. 


The next session opens October Ist. For catalogue, 
giving full information, address, 


J. C. KNOWLTON, 
Ann Arbor, Mich. 


CORNELL UNIVERSITY 


Two years’ en... pared to f- > of Bachelor 
of Laws. Graduate course of one year leading to the 
Master’s ee. Full resident Faculty and large corps 
of non-resident Lecturers. All University courses open 
without extra tuition to a law students. 
Next session opens September For announce- 
ment containing full particulars, address 

THE SCHOOL OF LAW, 
Ithaca, N. Y. 














Lawyers, Look Here!! 


I will sell at went reduced Prices: West “publish- 
pee Rometdh Reporters in combination, single sets or odd 
olumes; Lawyers Annotated Reports, nsurance Law 
Journal, ‘Criminal Law Magazine, Central Law Journal, 
American Law Review, American Law _ Register, 
American Jurist, Bankruptcy Register, U. 8. Su- 
reme Court Re orts, Albany Law Journal, Chicago 
ae ar News, Wee ly Law Bulletin, and Ohio Law Jour- 
Ohio Curecuit Court Reports, Kentuckey Law Re- 
porters, Myers i Decisions, etc., etc. D cs 
NK H. VROOMA 
Room 12, Lakesite Building, ChigagoTls. 





»~ om a tet @ ee ote ee we ao em ttle Oe Ue lUrOElU CUmelUrerelU SL lUOlCUlCl eK CU.BlCUe 





7 if 


Gre 


eee a ea ae eee ee 








Vou. 36 





CENTRAL LAW JOURNAL. 367 











Central Law Journal. 


ST. LOUIS, MO., MAY 5, 1893. 














The doctrine that a fugitive from justice 
surrendered by one State of the Union to an- 
other State upon requisition charging him 
with the commission of a specific crime, is 
not exempt from indictment and trial in the 
State to which he is returned for another or 
different offense than that designated in the 
requisition, may be considered as settled for 
all time by the decision of the Supreme 
Court of the United States in Lascelles v. 
State of Georgia, affirming the decision of 
the Supreme Court of Georgia. The ques- 
tion has long been a mooted one and the au- 
thorities have been in irreconcilable conflict. 
The courts of some of the States arguing by 
analogy to the cases of international extra- 
dition, have gone to the length of declaring 
that an extradited prisoner cannot be tried 
for a different offense than that mentioned 
in the requisition. It was so held in Kansas 
(State v. Hall, 40 Kan. 338),Michigan (Jn re 
Cannon, 47 Mich. 481), and Ohio, (Ex parte 
McKnight, 28 N. E. Rep. 1034, s. c., 34 
Cent. L. J. 71). On the other hand the courts 
of Texas (Ham y. State, 4 Tex. App. 645), 
Wisconsin (State v. Stewart, 60 Wis. 587), 
Colorado (Williams v. Weber, 28 Pac. Rep. 
21, s. c., 34 Cent. L. J. 71), New York (Peo- 
ple v. Cross, 32 N. E. Rep. 246, s. c., 35 
Cent. L. J. 161), and very recently Massa- 
chusetts (Commonwealth v. Wright, 33 
N. E. Rep. 82), and Georgia (Las- 
celles vy. State, 16 S. E. Rep. 945), have 
decided that the rule that a fugitive from jus- 
tice surrendered for trial by a foreign coun- 
try under treaty stipulation, cannot after his 
extradition be tried for an offense not em- 
braced in the demand or application on which 
he was surrendered, does not apply to fugi- 
tives from justice fleeing from one State of 
the American Union to another and sur- 
rendered on demand under the provisions of 
the constitution of the United States. These 
latter, they hold, may be tried for any offense 
committed by them in the State to which they 
are returned, though the offense may have 
been committed before the demand and sur- 
render and though it be not the particular of- 
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fense on account of which they were brought 
back for trial. And this view the Supreme 
Court of the United States, in a very lucid 
opinion by Mr. Justice Jackson, now endorses. 
The proposition that the rule of international 
or foreign extradition as announced in United 
States v. Rauscher (109 U. S. 417), does not 
apply to cases of interstate extradition was 
unequivocally asserted and the court, also 
having in mind that a fugitive may be kid- 
napped or unlawfully abducted from the State 
or country of refuge and be, therefore, tried 
in the State to which he is forcibly carried 
without violating any right or immunity se- 
cured to him by the constitution and laws of 
the United States, found it difficult to under- 
stand upon what sound principle can be rested 
the denial of a State’s authority or jurisdic- 
tion to try him for another or different offense 
than that for which he was surrendered. If 
the fugitive be regarded as not lawfully with- 
in the limits of the State in respect to any 
other crime than the one on which his sur- 
render was effected, still that fact does not — 
defeat the jurisdiction of its courts totry him 
for other offenses, any more than if he had 
been brought within such jurisdiction forcibly 
and without any legal process whatever. At 
the time of the decision of the case of People 
v. Cross, by the New York Court, we took 
occasion to commen the opinion, which we 
thought was supported by the better reason, 
as it is now by the weight of authority. See 
35 Cent. L. J. 161. It is a matter of gratifica- 
tion that the puzzling question has at length 
been settled and in such a way as to leave 
little chance of future contention on the sub- 
ject. 





The opinion above mentioned is perhaps 
the first delivered by Mr. Justice Jack- 
son as a@ member of the United States 
Supreme Court. Certainly it is the first one 
of any importance so delivered by him. It is 
therefore a noteworthy circumstance and 
withal somewhat singular that his first opin- 
ion should be of a character to upset the 
calculations and prognostications of those 
politicians who opposed his confirmation as 
a judge of that court. His fitness in point 
of judicial constitution and training was con- 
ceded by all. A certain coterie of politivians 
however, opposed him upon the ground of his 
extreme ‘‘State rights’’ view. In view of 
this, it is interesting to read the language of 
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his opinion which gives an indirect blow to 
independent State sovereignty, and declares 
fallicious the assumption based upon the 
proposition ‘‘that the States of the Union are 
independent governments, having the full 
prerogatives and powers of nations, except 
what have been conferred upon the general 
government. ’’ 








NOTES OF RECENT DECISIONS. 


MonicrpaL Corporation — TAXATION OF 
TeLecraPH Companies—INnTERSTATE Com- 
MERCE.—If there has ever been any question 
as to the power of a municipality to compel a 
telegraph or like company to pay for the 
privilege of erecting telegraph poles in its 
streets, the doubt has been clearly re- 
moved by ,the decision of the United States 
Supreme Court in City of St. Louis v. West- 
ern Union Tel. Co., wherein an ordinance of 
the City of St. Louis, compelling a telegraph 
company to pay five dollars per annum for 
every pole within the city ‘‘for the privilege 
of using the streets, alleys and public places’’ 
was sustained. In the opinion of the court, 
such charge was in the nature of a rental and 
is not a privilege or a license tax, which 
would be invalid as applied to a corporation 
doing interstate business. It was also con- 
tended by the company that, under the Acts 
of Congress granting to telegraph companies 
the right to operate lines of telegraph along 
any post-roads, and declaring city letter car- 
rier routes to be such post-roads, the company 
has the right to occupy the streets of a city 
with its telegraph poles. The court held, 
however, that this franchise gave no unre- 
stricted right to appropriate public property 
of a State or municipality, but that, like any 
other franchise, it was to be exercised in 
subordination to public and private rights, and 
therefore was no ground of objection to the 
imposition by a municipal corporation of a 
reasonable charge for the use of its streets by 
telegraph poles. While the court thought that 
the reasonableness of such charge was a mat- 
ter for judicial investigation, they declined 
to say that the charge made here was ex- 
horbitant, leaving that question for future 
determination below. Not so, Mr. Justice 
Brown, however, who dissented solely upon 
the ground that the charge was excessive and 
indicated upon its face ‘‘that it was not im- 





posed bona fide for the privilege of using the 
streets,but was intended either as a tax upon 
the franchise of the company or for the pur- 
pose of driving its wires beneath the ground.”’ 





CuattreEL MortGaGe—EXTRATERRITORIAL 
Errect—Recorp—SaLre.—The case of Na- 
tional Bank v. Morris, 21 S. W. Rep. 511, 
decided by the Supreme Court of Missouri, 
brings up a question of almost every day oc- 
currence involving the extraterritorial effect 
of a chattel mortgage. It was held that where 
cattle are mortgaged and the mortgage is 
duly executed and recorded, according to the 
law of the State where the cattle then are, 
and the mortgagor afterwards drives the cat- 
tle into another State and there sells them to 
an innocent purchaser for value, such pur- 
chaser takes them subject to the mortgage, 
even though he had no actual notice of it. The 
court admitted that if the old English doc- 
trine in regard to markets overt was applica- 
ble in this case ,the purchasers would evidently 
be proteeted in their purchase, and could not 
be held liable in this action for the value of 
the cattle in controversy. This is so even 
though the vendor, or person claiming to be 
the owner, and in possession, was not in fact 
the owner. Butitissaidin the case of Ventress 
v. 10 Pet. 175, that the doctrine of market 
overt, which controls and interferes with the 
application of the common law, has never 
been recognized in any of the united States, 
or received by any judicial sanction. Fawcett 
v. Osborn, 32 Ill. 411. The general rule is 
that no man can acquire title to chattels from 
a person who has himself no title to them 
(Wheelright v. Depeyster, 1 Johns. 478); 
the only exception being sales of cash and 
certain negotiable instruments. The pur- 
chaser must know that the person from whom 
he buys is the owner of the property. 





Boycott sy EmpLoyvers—InJury To Busi- 
NESS—LIBEL — BLACKLISTING EMPLOYEES.— 
Two recent Texas cases, somewhat akin in 
subject, involve questions of modern origin 
and application. One, International & G. N. 
Ry. Co. v. Greenwood, 21 S. W. Rep. 559, 
brings up the question of the validity of 4 
‘*boycott”’ by an employer against laborers. 
The controversy was not between master and 
servant, but between an employer who had 
attempted to ‘‘boycott’’ an outsider by an il- 
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legitimate influence exerted on the employees 

The suit was brought by the proprietor of a 
hotel or boarding house against a railway 
company, to recover damages to plaintiff’s 
business through a declaration issued by an 
authorized agent of the company that it would 
refuse employment to and discharge any men 
who should patronize plaintiff, ‘‘either by 
eating at his house or drinking at his bar.’’ 
It was further alleged that the roadmaster 
actually did discharge a large number of men 
because of their patronizing plaintiff, and, 
that, influenced by his action, many others 
were deterred from patronizing plaintiff’s es- 
tablishment. It was decided that a cause of 
action was pleaded and sufficiently proved, 
the court in effect holding that, while an em- 
ployer might impose any condition it saw fit 
upon the future engagement of workmen, it 
was not justified in discharging employees al- 
ready in its service for such cause. 

In the other case—Mo. Pac. Ry. Co. v. 
Behee, 21S. W. Rep. 384, it was held that a 
publication by a railroad company of a list of 
employees discharged for cause, which is is- 
sued to prevent unsuitable men being re- 
employed on other parts of the road is a priv- 
ileged communication; and though a person 
is named therein as discharged for incompe- 
tency, whereas in fact he voluntarily left the 
company’s employment, he cannot recover 
damages unless express malice be shown. 


Drep—DeE.tivery—Escrow.—Those inter- 
ested in the subject will find in the opinion 
of the Supreme Court of Montana in the case 
of Martin v. Flaharty, an admirable review 
of the authorities upon one feature of the 
subject of the delivery of deeds. The facts 
in that case were that the owner of real es- 
tate executed a deed to her daughters from 
whom she took back a life lease of the prem- 
ises. Some months later the owner, with one 
of her daughters, delivered to a third party a 
package containing the deed and lease and 
inscribed with directions to deliver the same 
to the owner, and in case of her death to one 
of the daughters. She (the owner) after- 
wards speaks of the deed as ‘‘the girl’s deed,”’ 
and occupies the premises under the lease 
till her death. The court held that the facts 
show a present delivery of the deed to the 
daughters, and that the leaving of the papers 
with the depositary did not constitute an es- 








crow; there being no condition to be per- 
formed before delivery. The court cites the 
following cases as establishing the general 
proposition that a deed signed, sealed, de- 
livered and acknowledged which is committed 
to a third party, as the deed of the grantor, to 
be delivered over to the grantee on a future 
event is the deed of the grantor presently. 
Wheelwright v. Wheelwright, 2 Mass. 447; 
Woodward v. Camp, 22 Conn. 459; Merrills 
v. Swift, 18 Conn. 257; Farrar v. Bridges, 5 
Humph. 411; Thatcher v. St. Andrew’s 
Church, 37 Mich. 269; McLure v. Colclough, 
17 Ala. 96; Newton v. Bealer, 41 Iowa, 334; 
Hathaway v. Payne, 54 N. Y. 92. 





SerpuLtuRE—RuiGuat or Wipow to ContRrou 
HussBanp’s IntERMENT.—The case of Hackett 
v. Hackett, decided by the Supreme Court of 
Rhode Island, involves a question which for- 
tunately for the peaceful repose of the dead 
does not arise very often, but which seems to 
present new and perplexing features when it 
does. The case is that of a conflict between 
a widow and next of kin as to the right of the 
former to remove® the body of her husband 
from its place of original sepulture, and the 
court upon a review of the authorities held 
that, as a general rule, the primary right to 
control the burial of a husband should be 
with the widow in preference to the next of 
kin, dependent, however, upon the the pecu- 
liar circumstances of the case or the waiver 
of such right by consent or otherwise,and that 
in all the cases the matter of consent is a con- 
trolling element where the body has been 
buried. Citing Wynkoop v. Wynkoop, 42 
Pa. St. 293; Reinham v. Wright (Ind.), 32 
Cent. L. T. 71; Snyder v. Snyder, 60 How. 
Pr. 368. 





ELECTION—ALIEN—NATURALIZATION AFTER 
Eection. — Among other points decided by 
the Supreme Court of Iowa, in State v. Van 
Beek, is that though a sheriff, at the time of 
his election, is an alien and is consequently 
unable to hold office, his naturalization as a 
citizen before his induction to office removed 
this disability and entitles him to the office. 
Robinson, C. J., and Granger J., dissented. 
Given, J., says: 

In considering this question it must be rememem- 
bered that we have no provision declaring who are, 
or who are not, eligible for election to or to 


hold the office of sheriff, and that it is only upon the 
general principles already stated that appellee is held 
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to have been ineligible to hold that office before he wa 
naturalized. Thiscase must not be confounded with 
those restings upon expresse:' provisions as to eligi- 
bility, either for election to or for holding any particu- 
lar office. Such cases are determined by the language 
of the provisions, while this case must be determined 
by the fact that the disability was one that could be, 
and according to the allegation was,removed in time to 
qualify. Mr. Cushing, in his Law and Practice of 
Legislative Assemblies (section 78), in speaking of the 
time to which disqualifications relate, says: Thus, 
where it is said that no person holding a particular 
Office, etc., ‘shall have a seat;’ ‘shall be a member;’ 
‘shall at the same time have a seat;’ ‘shall hold aseat;’ 
‘shall be capable of having a seat;’ ‘shall be capable 
of being a member;’ ‘shall be capable of holding any 
office,’ ‘shall act as a member;’—the disqualification 
relates to the time of assuming the functions of a mem- 
ber; but where the following terms are used, namely, 
‘shall be incapable of being’ elected,’ ‘shall be 
eligible to a seat;’ ‘shall be eligible as a can- 
didate for;’ ‘shall be ineligible;’—the disquali- 
fication relates to the time of the election.” If appellee’s 
disability Was removed as alleged, he was certainly 
‘teapable of being sheriff, of acting as sheriff, of hold- 
ing the office of sheriff.”” It cannot be said in such 
ease that he was “incapable of being elected,” or 
ineligible as a candidate, or ineligible to hold the 
office. The disqualifications to election and to hold 
offices, found in the constitutions and statutes of the 
United States and the States, may be classed as those 
that will or may be removed before the time for as- 
suming the office, and those that will not and cannot 
beso removed. In the latter case it is very clear the 
person cannot take the office, because he is not eligible 
to hold it. In the former he is eligible if the disability 
has been removed, and may take and hold the office 
unless he was disqualified from being a candidate. 
“Tt has been the constant practice of the congress of 
the United States since the Rebellion to admit persons 
to seats in that body who were ineligible at the date 
of their election, but whose disabilities had been sub- 
sequently removed.”? McCrary, Elect. § 311. The 
disability provided in such cases was not from being 
elected, but from holding the office, and, when that 
disability was removed, the right to hold the office was 
recognized. Hon. John Y. Brown, of Kentucky, who 
was elected as a representative in the thirty-sixth con- 
gress before he was of the required age,—25 years, 
—was allowed to take his seat and hold the office upon 
arriving at that age, notwithstanding his ineligibility at 
the time of his election. In State v. Smith, supra, the 
disqualification was held to apply to the right to hold 
the office, and not to the right to be elected thereto. 
In State v. Murray, 28 Wis. 96,it was held that an alien 
may be elected to the office of clerk of the county 
board of supervisors, and in case his disability is re- 
moved before the commencement of the term of office 
for which he is elected, he will be entitled to enter 
upon and hold such office. That case in its facts is 
indentical with this, and in that State, as in this, there 
was no constitutional or statutory provision on the 
subject of eligibility. The. court, in considering the 
nature and effect of the disqualification, says: “In my 
judgment it is not thata person who is not an elector, 
only because of some disqualification which he has 
the power to remove at any time, is thereby rendered 
ineligible to be elected to a public office for a 
term which is to commence at a future time, but it is 
that a person thus disqualified shall not be eligible 


to hold such office. Such disqualification does not 
relate to the election to, but the holding of, the 





office.”” These cases are followed in State v. Trumpf, 
50 Wis. 103,5 N. W. Rep. 876, and6 N. W. Rep. 512, 
one of the judges expressing dissatisfaction with the 
rule announced in State v. Murray. From _ these 
authorities it seems quite clear that when the dis- 
qualification of one elected to an office is against 
his holding the office, and that disqualification is re- 
moved in time for him to take and hold it, he may 
rightly doso. Appellant relies upon section 692 of 
the Code, which provides for contesting elections to 
country offices upon the ground, among others, that 
the person declared elected “twas not eligible to the 
office at the time of the election.” It is contended 
that this makes ineligibility relate to the time of 
election, and that one then ineligible to hold the office 
is ineligible to election, and therefore cannot qualify, 
though fully eligible at the time for doing so. In con- 
struing this language of the statute it should be re- 
membered that courts must be slow to interfere with 
the choice of the people expressed at legally con 
ducted elections, and that it is only when their choice 
is contrary to law that it will be set aside. If they 
elect one to serve them as sheriff who can legally qualify 
at the time required, no good reason appears for set- 
ting aside their choice. It is an eligible officer the law 
requires, and any person who can qualify himself to 
take and hold the office is eligible to it at the time 
of the election. The construction claimed would pre- 
vent the election of one not of the required age at the 
time of the election, though he would attain to that 
age in time to take the office. It would prevent the 
election of one who would not be entitled to his sec- 
ond papers until after the election, though he could 
obtain the same, and fully qualify, by the time for 
taking the office. It is in harmony with the recog- 
nized rights of the people to freedom of choice in the 
selection of their officers to say that, in the absence of 
any provision as to qualifications for election, they 
may choose any person who is or may become eligible 
to take and hold the office at the time required for 
qualifying. If their choice shall be one who cannot 
qualify, it must be disregarded, for, as we have seen, 
it is only those who are eligible that can hold an 
office. If the person declared elected was under dis- 
abilities that could be removed, so as to render him 
eligible to take the office at the time required, we 
think it would be no ground for contest that he was 
not eligible to take the office at the time he was 
elected; in other words, one who may be eligible at 
the time for qualifying is eligible to the office at the 
time of election. The judgment in cases of contest as 
to county offices is ‘“‘whether the incumbent or any 
other person was duly elected. Code, § 7l4. If the 
contest is upon the ground of ineligibility, and the 
ineligibility is such as cannot be removed in time to 
take the office required, the judgment must be that 
the party was not duly elected, for the reason that he 
could not hold the office. If the ineligibility is such 
that it will or may be removed in time to qualify, the 
judgment must be that the person was duly elected. 
In such case, if the party fails to remove his disquali- 
fication, it would have the same effect as a failure to 
qualify in any other respect. 
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A PHASE OF OFFER AND ACCEPT- 
ANCE IN CONTRACT. 





i. 

Preliminary.—It is not fo be disputed that 
a binding agreement is the result of an offer 
or proposal on one side and an acceptance on 
the other. But the question arises whether 
every act or announcement by one person in the 
nature of an offer or proposal is really the 
proposal of a contract or only an invitation 
to other persons to make offers or proposals 
for the consideration of the first person which 
must be accepted by him before a binding 
contract arises.! 

The Smoke Ball Case, recently decided in 
the English Court of Appeal,’ furnishes me 
with a good text from which to discuss this 
interesting question in the law of contract. 
In Carlill v. Carbolic Smoke Ball Co., the 
defendants, the proprietors of a certain medi- 
cal preparation, called ‘‘The Carbolic Smoke 
Ball,’’ issued an advertisement in which they 
promised to pay £100 to any person who con- 
tracted the influenza after having used one of 
their smoke balls, in a certain specified man- 
ner and for a certain specified period. The 
plaintiff, upon the faith of the advertisement, 
purchased one of the defendants’ smoke balls, 
and used it in the manner and for the period 
specified, but nevertheless contracted the in- 
fluenza. It was held in the Queen’s Bench 
Division, subsequently affirmed in the Court 
of Appeal, that there was a contract by the 
defendant to pay the plaintiff £100 and judg- 
ment was rendered for that amount against 
the company. 

General Offers—Offers of Reward.—An 
offer made to some definite person can be ac- 
cepted by him alone.® Nevertheless it is not 
essential that the offer shall be thus made; 
it may be a general offer to all the world, and 
may be accepted by any one,‘ as for example 
where a person offers a prize for a design for a 
public building,® or a bonus to anyone who 
will make a certain improvement,® or where a 
bank advertises that it will redeem all bills of 

! Lawson Cont. § 12, citing White v. Corlies, 46 N. 
Y. 467; Connor v. Renecker, 25 8. C. 514. 

2 See 36 Cent. L. J., pp. 2, 21. 

3 Lawson Cont. § 24; Boston Ice Co. v. Potter, 123 
Mass, 28. 

4 Babcock vy. Raymond, 2 Hilt, 61; Patton v. Hassen- 
ger, 69 Pa. St. 305. 


5 Walsh y. St. Louis Ex. Co., 70 Mo. 457. 
® Bully. 'Taleot, 2 Root, 119, 1 Am. Dec. 62. 








a certain class presented to it’ or in the very 
frequent case of the offer of a reward for the 
recovery of property or the apprehension of a 
criminal. * 

Advertisements and Circulars.—What is 
the status of business advertisements, or 
circulars sent by mail or distributed by hand 
stating that the advertiser has a certain quan- 
tity or quality of goods which he wants o 
dispose of at certain prices? Are they offers 
which become contracts as soon as any per-~ 
son to whose notice they may come signifies 
his acceptance by notifying the other that he 
will take a certain quantity of them? Or, are 
they simply invitations to all persons who 
may read them, that the advertiser is ready 
to receive offers for the goods stated at the 
price stated. 

Let,us glance at the adjudged cases. In 
Knight v. Cooley,’ the plaintiff wrote to the 
defendant inquiring whether he was the owner 
of certain two lots of land and asking the 
price, to which the defendant replied: ‘‘The 
lots are so incumbered that it would be diffi- 
cult to make title at once. Price $1,700 & 
$1,500 net, and cheap.’’ The plaintiff replied, 
‘*T will take the lots on the terms proposed 
by you in your letter and herewith send you 
draft for $100 on account of the bargain. 
The balance of the money is ready and will 
be paid immediately on good clear tithe being 
made.’’ The defendant returned the draft 
and the plaintiff brought suit on an alleged 
contract to sell the lots. But the court said: 
**We do not understand the letter to contain 
a proposition to sell the lots. The mere 
statement of the price at which property is 
held cannot be understood as an offer to sell. 
The seller may desire to choose the purchaser 
and may not be willing to part with his prop- 
erty to any who offers his price. We regard 
the correspondence * * * as amounting 
on defendant’s part, simply to a negotiation 
and not to a binding offer. It required the 

7 Tarbell v. Stevens, 7 Iowa, 168, 

8 Williams v. Cawardine, 4 Barn. & Adol. 621; 
Loring v. Boston, 7 Metc. 409; Hayden v. Sougher, 56 
Ind. 42, 26 Am. Rep. 1; Ryer v. Stockwell, 14 Cal. 134, 
73 Am. Dec. 634; Reif v. Page, 55 Wis. 496, 42 Am. 
Rep. 781; Morrell v. Quarles, 35 Ala. 544; Harson v. 
Pike, 16 Ind. 140; Pierson vy. Morch, 82 N. Y. 593; 
Janvin vy. Exeter, 48 N. H. 83, 2 Am. Rep. 185; Besse 
v. Dyer, 9 Allen, 151, 85 Am. Dee. 747; Wentworth y. 
Day, 3 Met. 352; First Nat. Bk. v. Hart, 55 Ill. 62; 
County v. Robertson, 85 Ill. 174; Cummings vy. Gann, 


52 Pa. St. 484. 
9 34 Iowa, 219. 
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acceptance by him of the offer contained in 
in plaintiff’s last letter to create a binding 
contract.’’!” 

In Lincoln v. Erie Preserving Co.,'! A, who 
had acted as a broker for B, and also dealt 
with him on his own account, telegraphed B 
as follows: ‘‘Telegraph how much corn you 
will sell with lowest cash price.’’ B replied: 
‘*Three thousand cases, 1.05 open one week.’’ 
A replies: ‘‘Sold corn, will see you to-mor- 
row.’’ The court said: ‘The telegrams do 
not contain any offer by the defendant (B), 
to sell to the plaintiff (A). The plaintiff was 
a broker and had acted as a broker for the 
defendant and also had dealings with him on 
his own account. Construing the first two 
telegrams together the defendant says to the 
plaintiff that he will sell a certain quantity of 
corn on certain terms but it does not say he 
will sell to the plaintiff.’’ 

In Beaupre v. Pacific, etc. Tel. Co.,” the 
plaintiffs, merchants in St. Paul, wrote to R, 
a wholesale dealer in pork at Dubuque, ‘‘have 
you any more northwestern pork, or prime 
mess? Also extra mess; telegraph on receipt 
of this.’”’ R telegraphed in reply: ‘‘Letter 
received. No light mess here; extra mess 
twenty-eight seventy-five, $28.75.’’ On July 
15, the plaintiffs having received R’s dispatch, 
delivered to the defendant in St. Paul at 
about six o’clock ep. m. the following message 
addressed to R, with a request to forward it 
without further delay: ‘‘Dispatch received ; 
will take two hundred extra mess, price 
named.’’ It was held, that the letter and tele- 
grams did not constitute a contract. The court 
said: ‘The plaintiffs in their complaint treat 


10 Even, in this case, had the defendant’s letter been 
regarded as a proposal, yet as the plaintiff’s reply 
was not an unconditional acceptance, no binding con- 
tract could have resulted without a further acceptance 
by the defendant. If A offers to B to doa certain thing 
and B accepts conditionally or introduces some term 
into his acceptance, his answer is either a mere ex- 
pression of a willingness to negotiate orit is the na- 
ture of a counter-proposal on his part. Lawson Cont. 
§ 14. This conditional acceptance being a counter- 
proposal is not binding until it is accepted (and com- 
municated) by the original proposer. Eggleston vy. 
Wagner, 46 Mich. 610; Hough v. Brown, 19 N. Y. 111; 
Harlow v. Curtis, 121 Mass. 320; Corcoran vy. White, 
117, Ill. 118. Biedeman y. O’Connor, 117 Ill. 478, 57 Am. 
Rep. 876; Potts v. Whitehead, 23 N. J. (Eq.) 512; 
Brown Vv. R. R. Co., 44 N. Y. 79. Borland y. Guffey, 1 
Grant’s Cas. 394; Briggs v. Sizer, 30 N. Y. 648; Nundy 
v. Matthews, 35 Hun, 74; Slaymaker vy. Irvin, 4 Whart. 
367. 

11 132 Mass, 129. 
1221 Minn, 155. 





Ryan’s dispatch as an offer to sell such quan- 
tity of pork as they might order, at the price 
therein named, and their own message as an 
acceptance of such offer and an agreement 
on their part to take two hundred barrels at 
that price. If such were the character of 
these dispatches, then the plaintiff’s message 
if reasonably delivered would have effected 
a valid executory contract of sale by which 
Ryan would be bound to furnish the pork 
contracted for at the contract price. * * * 
But neither Ryan’s dispatch nor the plaintiff’s 
message will bear the construction put upon 
it in the complaint. The plaintiffs had writ- 
ten to Ryan inquiring if he had any more pork 
of certain kinds and requesting him to ‘‘tele- 
graph price on receipt of this.’’ Ryan ac- 
cordingly telegraphed as follows: ‘‘Letter 
received. No light mess here; extra mess 
twenty-eight seventy-five, $28.75’’ Upon re- 
ceipt of this dispatch the plaintiffs sent this 
message which the defendant neglected to 
deliver in due season. ‘‘Dispatch received. 
Will take two hundred extra mess; price 
named.’’ Ryan’s dispatch did not purport to 
be an offer to sell any quantity of pork what- 
ever, nor was the plaintiff’s message an ac- 
ceptance of any offer. The seasonable de- 
livery of the plaintiff’s message to Ryan 
would not have effected any contract bind- 
ing him to deliver to the plaintiffs two hun- 
dred barrels, at the price named. Ryan’s 
dispatch was rather (as seems to be admitted 
by the plaintiffs in their printed argument) a 
quotation of the market price at which he 
held his own pork ; and the plaintiff’s message 
was an offer to take two hundred barrels at 
the price named—a mere order for goods 
which Ryan might accept or reject at his 
pleasure, and until his acceptance no contract 
would exist between the parties.’’ 

In Moulton v. Kershaw," the defendant 
wrote plaintiff: ‘‘We are authorized to offer 
Michigan fine salt in full car loads, lots of 80 
to 95 barrels delivered in your city at 85 
eents per barrel.’’ The plaintiff telegraphed: 
‘‘Your letter of yesterday received and noted. 
You may ship me 2,000 barrels of Michigan 
fine salt as offered in your letter.’’ This was 
held not to make a binding contract, the court 
saying: ‘The counsel for the respondent 
claims that the letter of the appellants is an 
offer to sell to the respondents on the terms 


13 59 Wis. 316. 
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mentioned, any reasonable quantity of Michi- 
gan fine salt that he might see fit to order, 
not less than one car-load. On the other 
hand the counsel for the appellants claim that 
the letter is not an offer to sell any specific 
quantity of salt, but simply a letter such as 
a business man would send out to customers 
or those with whom he desired to trade, so- 
liciting their patronage. To give the letter 
of the appellants the construction claimed for 
it by the learned counsel for the respondent, 
would introduce such an element of uncer- 
tainty into the contract as would necessarily 
render its enforcement a matter of difficulty, 
and in every case, the jury trying the case 
would be called upon to determine whether 
the quantity ordered was such as the appel- 
lants might reasonably expect from the party. 
This question would necessarily involve an 
inquiry into the nature and extent of the 
business of the person to whom the letter 
was addressed as well as to the extent of the 
business of the appellants. So that it would 
be a question of fact for the jury in each case 
to determine whether there was a binding 
contract between the parties, and this ques- 
tion would not in any way depend upon the 
language used in the written contract, but 
upon proof to be made outside of the writ- 
ings. As the only communication between 
the parties upon which a contract can be 
predicated, are the letter and the reply of 
the respondent, we must look to them and 
nothing else, in order to determine whether 
there was a contract in fact. We are not at 
liberty to help out the written contract, if 
there be one, by adding by parol evidence 
additional facts to help out the writing, so 
as to make out a contract not expressed 
therein. If the letter of the appellants is an 
offer to sell salt to the respondent on the 
terms stated, then it must be held to be an 
offer to sell any quantity at the option of the 
respondent, not less than one car load. The 
difficulty and injustice of construing the let- 
ter into such an offer is so apparent that the 
learned counsel for the respondent do not in- 
sist upon it, and consequently insist that it 
ought to be construed as an offer to sell such 
quantity as the appellants from their knowl- 
edge of the business of respondent, might 
reasonably expect to order. Rather than in- 
troduce such an element of uncertainty into 
the contract, we deem it much more reason- 





able to construe the letter as a simple notice 
to those dealing in salt that the appellants 
were in a condition to supply that article for 
prices named, and requesting the person to 
whom it was addressed to deal with them.’’ 

So in a Massachusetts case, the court say: 
‘If a.person writes to a merchant, ‘At what 
price will you fill my orders for goods’ and 
receives in writing the answer: ‘I will sell 
you at the same rate I sell my neighbors,’ is 
the merchant bound to fill any order or any 
reasonable order he may receive before the 
offer is recalled? The offer is not certain or 
capable of being made cértain in regard to 
the quantity or particular quality, size and 
kind of goods which the merchant agrees to 
sell. It is not intended to bind him abso- 
lutely to sell his whole stock or any specific 
part of it which the customer may order. It 
does not contain the means of identifying the 
property he offers to sell. It expresses a 
general willingness to sell the customer out of 
his stock, and leaves the merchant the right 
to accept or repeat any particular order.’’!* 

1. Conclusion.—My conclusion from the cases 
reviewed is : That advertisements and circulars 
stating that property is for sale by the ad- 
vertiser, are merely invitations to trade; that 
they go no further than what occurs when 
any one asks another what he will give or 
take for certain goods. Such inquiries may 
lead to bargains, but do not make them.” 

2. That the question is one of intention 
and construction, and that whether or not 
such a transaction is to be considered as an 
agreement depends on the intention of the 
parties as collected from their language and 
the nature of the transaction.’° In the Smoke 
Ball Case, the advertisement contained this 
clause: ‘‘One thousand pounds is deposited 
with the Alliance Bank, Regent street, show- 
ing our sincerity in the matter.’’ This was 
held by the court to be for the purpose of 
leading those who read the advertisement to 
believe that the defendants were serious in 
their proposals and intended to fulfill their 
promise, Harkins, J., saying: ‘‘It may be, 
that of the many readers of the advertisement, 
very few of the sensible ones would have en- 
tertained expectations that in the event of the 


14 Ashcroft v. Butterworth, 136 Mass. 511. 

15 Ahearn y. Ayres, 38 Mich. 692. 

16 See Pollock Cont. 14; Smith v. Weaver, 90 Tel. 
392. 
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smoke ball failing to act as a preventive 
against the disease the defendants had any 
intention to fulfill their attractive and allur- 
ing promise ; but it must be remembered that 
such advertisements do not appeal so much 
to the wise and thoughtful as to the credulous 
and weak portions of the community; and if 
the vendor of an article, whether it be medi- 
cine smoke or anything else, with a view to 
increase its sale or use, thinks fit publicly to 
promise to all who buy or use it, that 
to those who shall not find it as ef- 
ficacious as it is represented by him 
to be, he will pay a substantial sum 
of money, he must not be surprised 
if occasionally he is held to his promise.’’ In 
Moulton v. Kershaw, already referred to at 
length, the court said: ‘‘We do not wish to 
be understood as holding that a party may 
not be bound by an offer to sell personal 
property, where the amount or quantity is 
left to be fixed by the person to whom the of- 
fer is made, when the offer is excepted and 
the amount or quantity fixed before the offer 
is withdrawn. We simply hold that the let- 
ter of the appellants in this case was not such 
an offer. If the letter had said to the respond- 
ent, we will sell you all the Michigan fine salt 
you will order at the price and terms named, 
then it is undoubtedly the law that the ap- 
pellants would have been bound to deliver 
any reasonable amount the respondent might 
have ordered, possibly any amount, or make 
good their default in damages. The case 
cited by the counsel decided by the Califor- 
nia Supreme Court,’ was an offer of this 
kind with an additional limitation. The de- 
fendant in that case had a crop of growing 
grapes and he offered to pick from the vines 
and deliver to the plaintiff, at defendant’s 
vineyard, so many grapes then growing in 
said vineyard, as the plaintiff should wish to 
take during the present year at ten cents per 
pound on delivery. The plaintiff, within the 
time and before the offer was withdrawn, no- 
tified the defendant that he wished to take 
1,900 pounds of his grapes on the terms 
stated. The court held there was a contract to 
deliver the 1,900 pounds. In this case the 
fixing of the quantity was left to the person to 
whom the offer was made, but the amount 
which the defendant offered, beyond which 
he could not be bound, was also fixed by the 


7 Keller v. Ybarrie, 3 Cal. 147. 





amount of grapes he might have in his vine- 
yard in that year. The case is quite differ- 
ent in its facts from the case at bar.’’ * * * 
We place our opinion upon the language of the 
letter of the appellants and hold that it cannot 
be fairly construed into an offer to sell to the 
respondent any quantity of salt he might or- 
der, nor any reasonable amount he might see 
fit to order. The language is not such asa 
business man would use in making an offer to 
sell to an individual a definite amount of 
property. The word ‘‘sell’’ is not used. They 
say, ‘‘we are authorized to offer Michigan 
fine salt, etc.,’’ and volunteer an opinion that 
at the term stated itis a bargain. They do 
not say, we offer to sell you. They use the 
general language proper to be addressed gen- 
erally to those who were interested in the salt 
trade. It is clearly in the nature of an ad- 
vertisement or business circular, to attract 
the attention of those interested in that busi- 
ness to the fact that good bargains in salt 
could be had by applyirg to them and not as 
an offer by which they were bound, if ac- 
cepted, for any amount the person to whom 
it was addressed might see fit to order.’’ 
Two cases of offered rewards—Stamper vy. 
Temple,’ and Rief v. Page,” illustrate this 
distinction. In Stamper v. Temple, the defend- 
ant and his family were in deep affliction at 
the loss of his son; he himself was laboring 
under the effect of severe wounds received 
from the same persons who had killed his son 
and when the arresting of the persons who 
had perpetrated the outrage was spoken of, 
he said that he would give two hundred dol- 
lars to have them arrested. The plaintiff 
who was present made the arrest and claimed 
the reward. But the court held that there 
was no offer. ‘‘What is called an offered re- 
ward,’’ said the court, ‘‘was nothing but a 
strong expression of his feelings of anxiety 
for the arrest of those who had so severely 
injured him, and this greatly increased by the 
distracted state of his own mind, and that of 
his family ; as we frequently hear persons ex- 
claim, ‘Oh! I would give a thousand dollars 
if such an event were to happen,’ or vice versa. 
No contract can be made out of such expres- 
sions; they are evidence of strong excite- 
ment, but not of a contracting intention.”’ 
In Reif v. Page, a man standing in front 


18 6 Humph. 113, 44 Am. Dec. 296. 
19 55 Wis. 496, 42 Am. Rep. 731. 
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of a burning building shouted to the crowd: 
‘‘T will give five thousand dollars to any per- 
son who will bring the body of my wife out 
of that building dead or alive.’’ This was 
held a binding contract with one of the crowd 
who entered the building and brought dut the 
woman. Joun D. Lawson. 








EQUITABLE CONVERSION — WHAT CONSTI- 
TUTES. 


WHELESS V. WHELESS. 





Supreme Court of Tennessee, March 2, 1893. 

1. A deed of land to a person as trustee for himself 
and others, giving him “‘power and authority to hold 
and manage the same in their interest, and to convey 
the same upon the written direction of a majority in 
value of the adult beneficial holders then living, upon 
such terms as they may direct,” imposes no unquali- 
fied obligation on such trustee to sell the land at all 
events, and does not work an equitable conversion of 
the land into personalty. 

2. The fact that the deed contemplates that the 
beneficiaries shall at some time give the trustee direc- 
tion to sell the land does not constitute them trustees, 
or make the obligation of the real trustee to sell 
imperative. 

CALDWELL, J.: Gen. John F. Wheless died 
intestate and without issue, leaving a widow, and 
numerous collateral kindred. The bill in this 
cause was filed for a partition of his lands, when 
that could be done, and for sale and division of 
proceeds, where partition in kind might not be 
practicable. The widow, in her answer, claimed 
that the undivided interest of her husband in 
what is known as the ‘‘Baxter Smith Tract’? was 
not realty, but personal property, under the 
doctrine of equitable conversion, and that it 
therefore belonged to her, as distributee, and 
not to the heirs. The chancellor decided this 
question against her, and she appealed. 

No doctrine is more firmly fixed in English 
and American jurisprudence than that of equi- 
table conversion, by which, under certain circum- 
Stances, real estate is treated, in equity, as 
personal property, and personal estate as real 
property. Through this doctrine, courts of equity 
treat as land money directed to be employed in 
the purchase of land, and, as money, land directed 
to be sold and converted into money; and the 
direction upon which the conversion arises may 
be made by will, or by deed, settlement, or other 
contract inter vivos. Adams, Eq. *135, 136; 1 
Pom. Eq. Jur. § 371; 2 Story, Eq. Jur. § 790; 4 
Amer. & Eng. Enc. Law, 127; 6 Amer. & Eng. 
Enc. Law, 664, 665. It was early recognized in 
this State (Stephenson vy. Yandle, 3 Hayw. 
[Tenn.] 109), and has since been applied in several 
cases upon the construction of wills. McCormick 
v. Cantrell, 7 Yerg. 615; Williams v. Bradley, 7 
Heisk. 58; Green v. Davidson, 4 Baxt.. 448. The 
difficulty which sometimes arises in the applica- 
tion of the principle to a particular instrument 












lies, notin the subtlety of the principle itself, 
but rather in ascertaining the intention of the 
maker from the words employed. To operate 
as a conversion, the direction that the form of 
the property be changed must be imperative, in 
the sense of being positive and unmistakable. 
If the intention, as gathered from the whole in- 
strument, be left in doubt, or the direction al- 
lows the trustee to sell or not, as he deems best, 
the courts are not at liberty to say that a conver- 
sion has taken place, but must deal with the 
property according to its actual form and char- 
acter. 2Story, Eq. Jur. § 1214. Mr. Pomeroy 
says: ‘No express declaration in the instrument 
is needed that land shall be treated as money, 
although not sold, or that money shall be deemed 
land, although not actually laid out in the pur- 
chase of land. The only essential requisite in an 
absolute expression of an intention that the land 
shall be sold, and turned into money, or that the 
money shall be expended in the purchase of land. 
* * * The true test, in all such cases, is a sim- 
ple one: Has the will or deed creating the 
trust absolutely directed or has the contract stip- 
ulated, that the real estate be turned into per- 
sonal, or the personal estate be turned into real?” 
3 Pom. Eq. Jur. § 1159. Again: ‘The whole 
scope and meaning of the fundamental principle 
underlying the doctrine are involved in the ex- 
istence of a duty resting upon the trustees or 
other parties to do the specified act; or, unless 
the equitable ‘ought’ exists, there is no room for 
the operation of the maxim, ‘Equity regards that 
as done which ought to be done.’ The rule is 
therefore firmly settled that, in order to work a 
conversion while the property is yet actually 
unchanged in form, there must be a clear and 
imperative direction in the wfll, deed, or settle- 
ment, or aclear imperative agreement in the 
contract, to convert the property; thaf is, to sell 
the land for money, or to lay out the money in 
the purchase of land. If the act of converting— 
that is, the act, itself, of selling the land, or of 
laying out the money in land—is left to the 
option, discretion, or choice of the trustees, or 
other parties, then no equitable conversion will 
take place, because no duty to make the change 
rests upon them. It is not essential, however, 
that the direction should be express, in order to 
be imperative. It may be necessarily implied. 
* * * Tf by express language, or by a reason- 
able construction of all its terms, the instrument 
shows an intention that the original form of the 
property shall be changed, then a conversion 
necessarily takes place.’’ Jd. § 1160. To the 
same effect are Wurt’s Exr’s v. Page, 19 N. J. Eq. 
375; Ford v. Ford, 70 Wis. 19, 33 N. W. Rep. 
188; Hobson v. Hale, 95 N. Y. 588. Numerous 
other authorities, text-books, and judicial de- 
cisions are at hand; but they are, in the main, so 
harmonious, and so entirely in accord with the 
full quotations just made from Mr. Pomeroy, 
that we forbear to make further citations with 
respect to the character of direction necessary to 
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work the notional change, and call the doctrine 
of equitable conversion into play. As a matter 
of some moment on the question of construction, 
it is well to observe that unless the sale or pur- 
chase contemplated is expressly directed to be 
made at a specified time in the future, or upon 
the happening of some particular event, which 
may or may not happen. the conversion takes 
place, in wills, as from the death of the testator ; 
and in deeds, and other instruments inter vivos, 
as from the date of their execution. 3 Pom. Eq. 
Jur. § 1162. 

The instrument upon which the controversy 
arises in this cause isa deed, in the following 
language: ‘‘We, Baxter Smith, and wife, 
Bettie G. Smith, * * * in consideration 
of the sum of $34,395.60, paid and secured 
to be paid as hereinafter mentioned, have 
bargained and sold, and do hereby transfer and 
convey, unto James H. Yarbrough, in trust, as 
hereinafter mentioned, the following tract of 
land * * * to have and to hold, for himself 
and other beneficiaries hereinafter named, in 
trust for the following uses and purposes: That 
is to say, said tract of land has been jointly pur- 
chased by James C. Warner, Perey Warner, 
John P. White, John F. Wheless, B. F. Wilson, 
W. M. Grantland, Charles  L. Ridley, Baxter 
Smith, and J. H. Yarbrough, L. H. Davis, and G. 
A. Maddux.—the last three purchasing as a 
firm, under the first name and style of Yarbrough, 
Maddux and Davis,—each paying and to pay 
one-tenth of the purchase money for said land, 
as hereinafter set out, except John P. White, 
who pays two-tenths. * * * Said tract of 
land is conveyed to said J. H. Yarbrough, as 
trustee for said named purchasers, with power 
and authority to held, possess, and manage the 
same in their interest and behalf, and to sell and 
convey the same, by deed in fee simple, upon 
the written direction of a majority in value of 
the admit beneficial owners then living, upon 
such terms and conditions as they may direct, 
and to collect and divide the proceeds of sale 
among said beneficiaries, their heirs, administra- 
tors, executors, and assigns, as their several in- 
terests may appear. The aforesaid sum of 
$34,395.60 has been paid, and secured to be paid, 
as follow: * * * To secure the payment of 
the promissory notes herein described, a lien is 
expressly retained upon the share or interest of 
the maker alone, and not against the tract as a 
whole. In case any of the beneficiaries herein 
named, in order to preserve his or their own 
title, should have to pay and discharge for an- 
other any accruing taxes or other incumbrance 
or lien upon the whole property, then, in that 
event, he or they shall havea lien upon the 
share or interests of the person who has failed to 
make such payment. Should said J. H. Yar- 
brough desire to resign the trust herein given 
him, he may do so, by and with the consent and 
approval, in writing, of a majority in value of 
the adult beneficiaries, owners, named above, 





and appoint in his room and stead a new trustee, 
and clothe him with like power and duties as 
those now conferred on him, by a suitable deed 
of conveyance in writing, to be recorded in the 
register’s office of Davidson county, Tennessee.”’ 

Such are the material portions of the instrument 
the coart is called upon to construe in this case; and 
the inquiry is whether theland conveyed thereby 
is to be treated, in equity, as realty, or as person- 
alty. If as realty, the share of Gen. Wheless 
passed to his beirs, under the statute of descent; if 
as personalty, it went to his widow, as sole dis- 
tributee, subject in either case, of course, to his 
debts. A general view of the deed readily dis- 
closes a proposed speculation, entered into by 
several persons |[jointly,—a syndicate buying land to 
sell again. In furtherance of the scheme a trustee 
was appointed, and the land conyeyed to him for 
the benefit of all the purchasers.—for each of 
them according to his interest. The idea of a 
resale, as the ultimate object of the enterprise, 
runs through the whole instrument. It appears, 
from the nature of the transaction; from the 
words conferring upon the trustee power and 
authority ‘to sell, * * * and collect and 
divide the proceeds ;*’ and from the provision for 
appointment of a successor in case the trustee 
should resign. That a partition in kind should 
ever occur, or that the trust should cease before a 
sale for the land and division ofits proceeds were 
fully accomplished. was never contemplated. 
The land was bought to sell again, and a trustee 
was appointed as a part of the plan. All this is 
clear; but it is entirely consistent with the prop- 
osition that the trust was created merely as a 
cheaper and more convenient method of preserv- 
ing and conveying the land. More is required to 
make a case of equitable conversion. The fact of 
a contemplated resale is present in every purchase 
of land upon speculation; and land purchased 
with such view is not converted into personalty 
by the mere appointment of a trustee to receive 
the title, and as the agency through which the 
resale is to be accomplished for the owners. It is 
manifest that the paramount object of the enter- 
prise was a resale of the land through the trustee, 
as representative of the beneficial owners, yet 
the deed does not contain any imperatiye direc- 
tion that he shall sell; no absolute, uncondi- 
tional duty to sell is placed upon him. *The 
equitable ‘ought’ ”’ is not to be found in the deed, 
either asa matterfexpressed or to be necessarily 
implied. Not only does it contain no positive di- 
rection that he shall sell, but it, in reality, does 
not even permit him to sell,upon his own motion. 
His only power of sale is made to depend, ex- 
pressly, upon the direction of others. He has no 
independent authority in that respect. The'words 
of the deed on this point are: With power and 
authority to hold, possess, and manage the same 
in their interest and behalf, and to sell and con- 
vey the same, by deed in fee simple, upon the 
written direction of a majority in value of the adult 
beneficial owners then living, upon such terms 
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and conditions as they may direct.’ This language 
imposes upon the trustee no positive, unquali- 
fied obligation to sell the land at all events. At 
most, it but gives him authority to sell at such 
time, and upon such terms and conditions.as others 
may direct. In effect, it but makes him the 
instrumentality through which a majority of the 
beneficial owners living at any given time may 
make a sale. He has no right to sell without 
their written direction, and on authority to de- 
mand or require such direction at one time or 
another. It cannot be that a conversion was 
wrought by the creation of a trust so passive as 
this one is. To meet the fact that the trustee has 
no power to sell unless directed by a majority 
of the adult beneticiaries to do so, it is suggested 
that the beneficiaries themselves are clothed with 
a trust, to the extent of being empowered to di- 
rect when and how the sale shall be made, and 
that they are bound to give such direction. There 
can be no doubt that it was contemplated that the 
beneficiaries should at some time give the trustee 
the required directions to sell the land, and thata 
duty was, to that extent, indirectly devolved upon 
them; but that can hardly be said to have made 
trustees of them, or to have magnified the limited 
power of the real trustee into an imperative ob- 
ligation to convert the land into money. The 
purchasers, though intending an ultimate sale, 
clearly had no thought that the terms of the 
deed changed the character of the property, and 
converted the real estate into personalty. That 
they intended the land to be held as realty until 
actually sold and turned into money is manifest 
from the general frame and terms of the deed, 
and especially from those parts of it retaining 
separate liens in favor of the grantor, and pro- 
viding for a special lien in favor of such bene- 
ficiaries as might be compelled to pay taxes or 
discharge liens for others. In the portion of the 
deed last referred to the interest of each of the 
several beneficiaries is referred to as an interest 
in land, as such, and provisions are made with 
reference thereto which would be inappropriate 
as applied to personalty. We are ofopinion that 
the deed shows upon its face, when considered 
as a whole, that the land was conveyed to a 
trustee merely for a convenience, and to save 
expense and trouble in the ultimate sale and 
conveyance, and that no conversion took place. 

Our attention has been called to the very in- 
structive and soundly reasoned case of Crane v. 
Bolles (N. J. Ch.). 24 Atl. Rep. 237, in which a 
conversion of land into money was held to have 
occurred under direction contained in a will. 
There are several points of similarity between 
that case and this one, and perhaps as many im- 
portant differences. The principles of law laid 
down in that case are the same recognized and 
applied by us in this one, the difference in result 
reached being due to difference in purport of 
instruments construed. Without stating the 
aspects in which the true instruments agree, or 
those in which they differ, we are content with 











simply saying that the court in this case said 
that the direction for sale was ‘imperative,’’ 
and did not depend on the ‘‘request or consent,”’ 
of the testator’s children, while in that case there 
is no imperative direction to sell, and the power 
to sell does depend on the direction of the bene- 
ficiaries. Affirm the decree. 


Nore.—Equitable Conversion.—In accordance with 
the maxim that equity looks on that as done which 
ought to have been done, money by deed covenanted 
or by will directed to be laid out in land is treated as 
already land, in equity, from the moment that the 
deed and will respectively take effect. Foreman vy. 
Foreman, 7 Barb. 215; Craig v. Leslie, 3 Wheat. 563. 
Nothing is better established than this principle that 
money directed to be employed in the purchase of land 
and land directed to be sold and turned into money 
are to considered as that species of property into which 
they are directed to be converted, and this, in whatever 
manner the direction is given, whether by will or by 
contract, or in marriage articles or marriage settle- 
ment or otherwise, and whether the money is actually 
paid, or ouly covenanted to be paid. 6 Lawson’s 
Rights, Remedies & Practice, 4884; Fletcher v. Ash- 
burner, 1 Smith’s Lead. Case, 898; Baker v. Copen- 
barger, 15 Ill. 103, s.c.,58 Amer. Dec. 600; Turner 
vy. Davis, 41 Ark. 270; Ford v. Ford, 70 Wis. 19. 
Money directed to be turned into land descends to the 
heir. Hawley v. James, 5 Paige, 318; Tayloe vy. John- 
son, 63 N. C. 381. And land directed to be converted 
into money goes to the personal representatives. Elli- 
ott vy. Fisher, 12 Sim. 505. An heir’s interest in the 
land of his father is an interest in realty even after an 
order of probate to sell the same until the sale has 
taken place; and no parol agreement can convert it 
into personalty so as to affect the liens of a third person. 
Wither’s Appeal, 14 Serg. & R. 185, s. c., 16 Amer. 
Dec. 488. Conversion into real of personal estate, nec- 
essary to perfect improvements an intestate’s real 
estate, does not take place where the improvements 
were not intended to be made as an investment but 
merely incident to an object which ceased to exist 
upon the death of the intestate. Gray v. Hawkins, 8 
Ohio St. 449, s. c., 72 Amer. Dec. 600. Money arising 
from the sale of an infant’s real estate is treated as 
realty in equity for the purpose of distribution, when 
the sale is made by the infant’s guardian under an or- 
der of court with the object of reinvesting the pro- 
ceeds in other real estate. Collins v. Champ, 15 B. 
Mon. 118. Where executors exercise a power to sell 
land there is an equitable conversion and the testator 
having directed a division of the proceeds they are to 
be divided as personalty. Konvalinka y. Geibel, 40 
N.J. Eq. 443. A provision in a will that upon the 
occurrence of a certain event, the executors shall sell 
the real estate, but that a son may take it, if he chooses, 
at an appraisal, works aconversion. Pyle’s Appeal, 
102 Pa. St. 317. The direction to convert either money 
into land or landinto money must be imperative; for 
if the direction to convert be merely optional, the 
property will be considered as real or personal ac- 
cording to the actual condition in which it is found. 
Peterson’s Appeal, 88 Pa. St. 397; Hood v. Hoed, 85 
N. Y. 561; Hobson v. Hale, 95 N. Y. 588; Shaw v. 
Chambers, 48 Mich. 355. Where a will directs not 
that land shall be sold but that it may be sold, if 
the devisee chooses, there is no conversion. Taylor v. 
Waris, 90 N. C. 619; Hunt’s Appeal, 105 Pa. St. 128. 
When a power.to séll requires the consent of parties 
interested there is no equitable conversion until the 
consent is given. So where the sale is dependent upon 
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a contingency there is no conversion until the hap- 
pening of the contingency. Kellar vy. Harper, 64 Md. 
74. Nevertheless where it is clear that a testator 
whatever may be the language he has used, intended 
that a conversion should take place at all events, 
equity, holding the doctrine that the intent rather 
than the form is to be considered, will direct that the 
property should be converted in accordance with the 
testator’s wishes. Power v. Cassidy, 79 N. Y. 602,s. C., 
35 Amer. Rep. 550; Dodge v. Williams, 46 Wis. 70. 
Subject to the general principle that the terms of each 
particular instrument must guide in the construction 
and effect of that instrument the rule is that, in re- 
gard to wills, conversion takes place as from the 
death of the testator (Fisher v. Banta, 66 N. Y. 468; 
Jones v. Caldwell, 97 Pa. St. 42; Cook v. Cook, 20 N. 
J. Eq. 375), and as todeeds or other instruments inter 
vivos that it takes place as from the date of execution. 
6 Lawson’s Rights. Rem. & Pr. 4385; Snell’s Equity, 
171. Where aconversioén is directed or agreed upon 
if the objects and purposes for which that conversion 
was intended have totally failed before the instru- 
ment directing the conversion comes into operation, 
no conversion will take place but the property so di- 
rected or agreed to be converted will remain in its 
original shape, or rather will result tothe testator or 
seller with its original form urchanged. 6 Lawson’s 
Rights, Rem. & Pr. 4386. D’s land was sold for parti- 
tion in a partition suit, one-third of the proceeds was 
set apart for D’s widow. D’s adult married daughter 
A was a party to the suit; afterwards she married and 
died without issue. Itwas held taat her share, as to 
her husband’s right therein, was realty and not per- 
sonalty, she never having elected that it should be 
personalty. Turner v. Dawson, 80 Va. 841. A testator 
in his will said: “I desire all my other estate real, 
personal, or mixed shall, as soon after my decease as 
practicable, be sold and the proceeds arising therefrom 
be invested in first bond and mortgages. Held a direc- 
tion to sell and an equitable conversion. A provision 
in a will directing that the testator’s real estate be 
sold and converted into money when his youngest 
child came of age or married. Held, to create an 
equitable conversion of the realty into personalty 
though not to take effect till the realty can be sold. 
Massey v. Modawell, 73 Ala. 421. 





CORRESPONDENCE. 

To the Editor of the Central Law Journal: 
PRESUMPTION AS TO THE SUFFICIENCY OF BRIDGES. 

The article from the Yale Law Journal, relative to 
the two traction engine cases, published in vol. 36, p. 
253,of your journal, in which the courts of Pennsylvania 
and Iowa, like the old man and old woman who went 
bat hunting, ‘‘one went one way and one went one 
way,” but in the engine cases in opposite directions, 
has called to my mind the rulings of the Supreme 
Court of Indiana on the same question. In the case 
of “City of Wabash vy. Carver,” 29 N. E. Rep. 25, the 
plaintiff’s decedent went upon a bridge on a public 
highway with a traction engine, water tank and 
threshing machine, and was killed by the bridge 
breaking down under the heavy weight. Plaintiff 
recovered and defendant appealed, and the supreme 
court affirmed the judgment. It was strongly urged 
by appellant, that decedent was guilty of con- 
tributory negligence in thus going upon a common 
highway bridge with such an unusual weight. The 
court, however,declined to entertain that view, and in 
passing upen the question, quote approvingly, from 





the opinion of the same court, in Railway Co. v. Far- 
ver, 111 Ind. 195, saying, “‘it isa fact of which the 
court takes judicial notice that such engines have be- 
come familiar in every agricultural community, that 
they are customarily moved from place to place over 
the public highways.” So it would seem that the 
“Keystone” State does not keep pace with her younger 
sisters of the west in matters of this kind. 


Lawrenceburg, Ind. W. iH. B. 








BOOKS RECEIVED. 

The Law of Collateral Attack on Judicial Proceedings. 
By John M. Van Fleet, Judge of the Thirty-fourth 
Judicial Circuit of Indiana. Chicago, Ill. Callag- 
han and Company. 1892. 








HUMORS OF THE LAW. 


“The charge against the prisoner,” said the judge, 
addressing the witness “‘is cruelty to animals and you 
have been called to testify in his favor. What do you 
know about him?’’ 

“T never knowed him to be cruel to animals. Why, 
that there man, Judge, feeds his pet bull-dog on beef- 
stake. Cruel to animals! Why I’ve known him to 
kick his wife for not taking good care of his dog.”’ 

Jim—*‘Honesty is ther best policy arter all.” 

Bill—“How?” 

‘““Remember that dog I stole?’’ 

“Yep.” 

“Well, [tried two hull days to sell ’im, an’ no one 
offered more’n a dollar. So I went, like an honest 
man, an’ guv him to th’ ole lady what owned ’im, an’ 
she guv me #5.” 
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1. ADMIRALTY — Chattel Mortgages — Notice. — Ona 
question as to whether the purchaser of a vessel took 
the same without notice of a prior unrecorded chattel 
mortgage, the fact that the mortgagee failed to re- 
cord his mortgage places the burden of proof upon 
him.—THE RicHARD J. CARNEY, U.S. C. C. of Apip., 53 
Fed. Rep. 927. 

2, ADVERSE POSSESSION.—Whether the possession of 
a strip of land belonging to the adjoining owner is ad- 
verse is dependent on the intention of such possessor, 
and such intention is a question for a jury.—AYERS V. 
REIDEL, Wis., 54 N. W. Rep. 588. 

3. APPEAL—Reversal.—Where the record in trespass 
to try title to land claimed by plaintiffs under certain 
heirs, to whom the land had been partitioned, and 
upon whom service had been made by publication, as 
in the case of non-residents, fails to show that the 
heirs were non-residents, the court will not, in re- 
versing the judgment below, undertake to render 
such a judgment as should have been rendered, since, 
under the statute, this can only be done when there 
is no matter of fact to be determined, but will simply 
remand the cause for a new trial.—GUNTER.V. ARM- 
S£RONG, Tex., 218. W. Rep. 607. 

4. BANKS— Insolvency — Trust Funds. —A national 
bank received certain real estate mortgages and notes 
for collection, and to remit the proceeds to the owner 
when collected. This was done with all but two mort- 
gages, which were collected by the president of the bank. 
The bank failed soon after the last collection spoken 
of, and had been insolvent for several months before 
that time: Held, that the bank was the agent of the 
owner of the instruments above set forth, and that the 
money derived therefrom was a trust fund, which did 
not becomé a part of the assets of the bank, and that 
the receiver thereof had no right to said fund or any 
part thereof.—GRIFFIN V. CHASE, Neb., 54N. W. Rep. 
572. 

5. BANK OFFICERS—Limitations.—Where an officer of 
ofa bank, by agreement, conceals the defalcation of 
another officer, his knowledge of the transaction is not 
chargeableto the bank, so as to set running the stat- 
ute of limitations, as against a claim against the de- 
faulting officer for the amount of the loss.—VANCE Vv. 
MOTTLEY, Tenn., 218. W. Rep. 593. 

6. Bonp—County Treasurer—Alteration.—In an ac- 
tion on the official bond of a county treasurer, it ap- 
peared that, when five of the sureties had signed the 
bond, the name of one Y was in the body thereof, and 
that they had signed it with the understanding that he 
wasto be one of the bondsmen, but, before delivery 
to the county commissioners, Y’s name was erased, 
and anothername substituted; that the erasure could 
not be detected without a close inspection; and that 
the county commissioners accepted and approved the 
bond without knowledge of any of the conditions in its 
execution, or of thefferasure: Held, that the sureties 
were liable onthe bond, as they made the principal 
their agent to deliver the bond to the commissioners, 
and if he exceeded his authority, and some one had 
to suffer, it should be the sureties.—KING COUNTY V. 
FERRY, Wash., 32 Pac. Rep. 538. 

7. CARRIER OF Goops—Liability for Delay.—A com- 
mon earrier is not liable for a delay in delivery of 
freight where such delay resulted from causes beyond 
the carrier’s control, and the carrier exercised due 
care forthe protection and perservation of the prop- 
erty.—INTERNATIONAL & G. N. R. CO. V. HAYNES, Tex., 
21S. W. Rep. 622: 

8. CARRIERS OF GOoops—Liability for Loss.—Certain 
fully insured cotton having been destroyed, as claimed, 
through the negligence of a carrier, the insurer ad- 
vanced the value thereof to the owner as a loan with- 
out interest, With the understanding that the latter 
should sue the carrier, and, if successful, repay the 
loan, and if unsuccessful, retain the money as payment 
ofthe insurance: Held, thatthe arrangement was no 
bar toa libel by the owner against the carrier.—THE 
GUIDING STAR, U. 8. D. C. (Ohio), 53 Fed. Rep. 936. 











9. CARRIERS — Passengers— Negligence— Baggage.— 
Where a passenger purchased a ticket for a certain 
train, and had his trunk checked 20 minutes before 
train time, it was the duty of the railroad company to 
carry the trunk on the same train with its owner, and 
a failure to do so was negligence.—TOLEDO, ST. L. & K. 
C. R. Co. v. TAPP, Ind., 33 N. E. Rep. 462. 

10. CARRIERS—Passengers—Contributory Negligence. 
—In an action for personal injuries the complaint al- 
leged that plaintiff assisted his invalid daughter onto 
defendant’s train, and before he could leave it the 
train started; that he notified the conductor, who 
pulled the cord, and, after waiting awhile, directed 
him to alight, which he did, and was injured, the cars 
being stillin motion, though he did not know it, the 
night being very dark: Held, that, in view of the gen- 
eral averment that plaintiff was without fault, it can- 
not be said asa matter of law that he was guilty of 
contributory negligence.—EVANSVILLE & T. H. R. Co. 
Vv. ATHON, Ind., 33 N. E. Rep. 468. 

11.*CARRIERS— Passengers—Street Railways—Injury. 
—The rules applicable to passengers boarding a train 
while in motion do not apply in all their vigor to 
street cars using electricity as a motive power.—CITI- 
ZENS’ ST. R. CO. OF INDIANAPOLIS V. SPAHR, Ind., 33 
N. E. Rep, 446. 

12. CHATTEL MORTGAGES—Subsequent Purchasers.— 
Rev. St. § 2315, provides that every chattel mortgage 
“shall cease to be valid as against the creditors of the 
person making the same, or subsequent purchasers 
or mortgagees in good faith, after the expiration of 
two years from the filing of the same,” unless renewed 
as therein prescribed: Held, thata mortgage which 
has not been renewed does not become void at the end 
of two years asto one who purchased before the ex- 
piration of such two years.—NIX V. WISWELL, Wis., 54 
N. W. Rep. 620. 

13. CHATTEL MORTGAGE — Possession — Fraud.—The 
retention of the possession of personal property by a 
mortgagor is prima facie evidence of fraud, and the bur- 
den iscast upon the mortgagee to establish the bona 
fides of the transaction. The presumption of fraud 
arising from the want of change of possession of the 
thing mortgaged is not conclusive, but may be en- 
tirely rebutted by proof of good faith and the absence 
ofan intent to defraud.—FIRsT NAT. BANK V. LOWREY, 
Neb., 54 N. W. Rep. 568. 

14. CONFLICT OF Laws— Contracts—Usury.— Plaint. 
iffs, who were residents of Tennessee, borrowed money 
of defendant, a New York corporation, giving as se- 
curity a deed of trust on lands in Mississippi. The 
notes were made in Tennessee, were payable in New 
York, and were usurious in both States: Held, that a 
recital in the deed of trust that it, and the notes se- 
cured thereby, were made in Mississippi, where they 
were not usurious, and should be construed according 
to the laws of that State, was void, since the laws of a 
State, and access to its courts, are not the subject of 
contract. — AMERICAN FREEHOLD LAND & MORTGAGE 
Co. V. JEFFERSON, Miss., 12 South. Rep. 464. 

15. CONSTITUTIONAL LAaw—Public Schools—Taxation. 
—The constitutional provision requiring the legislature 
to establish and maintaina uniform system of free 
public schools does not prevent its providing for the 
establishment outside of that system ofa school ex- 
clusively for whites, and the issue of bonds by the town 
in which it is located to pay therefor. — CHRISMAN VY. 
MAYOR, Miss., 12 South. Rep. 458. 


16. CONSTITUTIONAL LAw—Married Woman’s Acts.—By 
the common law of Arkansas, and of most other States, 
a husband has no vested interest in his wife’s choses 
in action, which he has taken no steps to reduce to 
his possession; and the married woman’s act of 1873 
(Mansf. Dig. § 4624), making such rights the sole prop- 
erty of the wife, and taking away all the husband’s in- 
terest therein, violates no constitutional right of the 
husband, although the marriage took place before the 
passage of the act.—PERCY V. COCKRILL, U. 8. C. C. of 
App., 53 Fed. Rep. 872. 
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17. CONSTITUTIONAL LAW—Due Process of Law.—In 
an action for the recovery of personal property 
brought by an assignee in insolvency against his as- 
signor and certain judgment creditors, who have ob. 
tained possession of the property, and who are sure. 
ties on the cross bond given by the assignor for the re- 
tention thereof, where the only question at issue un- 
der the pleadings is the right of possession, and no 
notice of intention to rely on the bond as a 
cause of action has been given before trial, and no 
proof thereof made atthe trial, a money judgment 
against the sureties as such, unless specially author- 
ized by statute, is given on a cause of action totally 
different from that pleaded and tried, and is void for 
want of due process of law.—BURTON V. PLATTER, U. 
8. C. C, of App., 53 Fed. Rep. 901. 

18. CONTRACTS—Rescission—Warranty.—On a rescis- 
sion by defendant for breach of warranty of a con- 
tract with plaintiff for the exchange of chattels, where 
defendant returns the chattel received by him, and 
plaintiff refuses on demand to deliver up the chattel 
in his possession, defendant may enter the premises 
of the other party to reclaim his original chattel.— 
SMITH V. HALE, Mass., 33 N. E. Rep. 494. 

19. CONTRACT— Parol Evidence.— Where a contract 
for work on a railroad is in writing, and nothing is 
said therein as to an agreement by plaintiffs to fur- 
nish defendants with certain supplies, which agreement 
defendants allege in their answer, and this part of the 
contract is claimed to have been contemporaneous 
with the written one, and apart of the same agree- 
ment, and there are no allegations of fraud or mis- 
take, evidence asto such contemporaneous contract is 
properly excluded.—BurrPp v. O’CONNER, Tex., 218. W. 
Rep. 619. 

20. CORPORATION—Action against Foreign Corporation, 
—The fact that a foreign railroad company has a busi- 
ness Office in a certain county in Missouri does not make 
it a residence of that county, or of the State, and hence 
does not remove it from the operation of Rev. St. Mo. 
1879, § 3481, subd. 4, which provides that a suit against 
a non-resident defendant, instituted by sammons un- 
der section 3489, subd. 4, may be brought in any county 
of the State.—NEW YORK, L. E. & W. R. Co. Vv. ESTILL, 
U.S. 8. C., 188. C. Rep. 444. 

21. COVENANT IN LEASE — Damages for Breach. — 
Where a lessor recovers judgment for rent against a 
lessee by default, the lessee is not barred from seeking 
damages for a breach of an implied covenant for quiet 
enjoyment by his failure to plead it in defense of the 
action for rent.—RILEY V. HALE, Mass., 33 N. E. Rep. 
491. 

22. CRIMINAL EVIDENCE—Howicide.—It is proper on 
a murder trial, und. r the plea of self-defense, for 
defendant to show not only the general reputation of 
deceased for quarrelsomeness, and the violence of his 
temper when in anger, but also particular instances of 
violence within defendant’s knowledge or observation, 
as justifying in defendant a reasonable apprehension 
of danger.—PEOPLE V. HARRIS, Mich., 54 N. W. Rep. 
648. 

23. CRIMINAL EVIDENCE—Seduction.—In a prosecution 
under Pen. Code, § 268, providing forthe punishment 
of ‘‘every person who, under promise of marriage, 
seduces and has sexual intercourse with an unmarried 
female of previous chaste character,’ defendant's 
good faith in making the promise of marriage at the 
time of committing the offense is immaterial.—PEOPLE 
Vv. SOMENSET, Cal., 32 Pac. Rep. 520. 

24. CRIMINAL LAW— Arrest withcut Warrant.—Where 
a breach of the peace is committed in the presence of 
a marshal of an incorporated village or city, he may, 
without warrant, arrest the persons who participate 
therein. If, however, the officer was absent when 
such offense was committed, and did not appear there 
until after the affray had ended, public order restored, 
and the guilty parties had departed from the vicinity, 
and allthe information the officer had of ‘the affray, 
and of the parties to it, was the statements of bystand- 
ers who witnessed it, he hasno authority, in law, to 





pursue and arrest the persons charged with the offense, 
without first obtaining a legal warrant therefor.— 
STATE V. LEWIS, Ohio, 33 N. E. Rep. 405. ‘ 


25. CRIMINAL Law — Obstructing Justice. — Wherea 
person who it is known will be a witness on the trial of 
an indictment, he having been the most important 
witness before the grand jury, is solicited and bribed 
to absent himself from the place of trial, those so 
persuading him are guilty of an attempt to obstruct 
public justice, whether or not he has been summoned 
or recognized to appear on the trial. — STATE Vv. 
HORNER, Del., 26 Atl. Rep. 78. 


26. CRIMINAL LAW—Adultery—Attempt to Commit.— 
Under Sanb. & B’ Ann. St. § 438, providing a penalty 
for any person who shall assault another with intent to 
commit burglary, robbery, rape, or mayhem, or who 
shall attempt to commit arson or ‘‘any other felony,” 
a conviction cannot be had for an attempt to commit 
adultery (which isa felony), as such statute, by its 
specific mention of burglary, robbery, rape, mayhen, 
and arson, only includes such ‘‘felonies” as are com- 
mitted by force.—STATE V. GOODRICH, Wis., 54 N. W. 
Rep. 577. 

27. CRIMINAL PRACTICE—Quarantine Order.—A crim- 
inal information which simply alleges that accused 
did openly disobey a quarantine order of the county 
superintendent of health, prohibiting him from going 
upon the street, by so going upon the street, states no 
offense, because it does not show that accused was 
informed, or had any knowledge, that such an order 
had been made. — STATE V. BuTTs, 8S. Dak., 54N. W. 
Rep. 603. 

28. CRIMINAL TRIAL—Murder—Verdict.—Under section 
2383, Rev. St., it is imperatively necessary that the 
jury, when they findthe defendant guilty under an 
indictment for murder, shall ascertain and declare by 
their verdict the degree of unlawful homicide of which 
they find him guilty. In such a case, a verdict that 
simply says, ‘‘We, the jury, findthe defendant guilty,” 
or ‘‘guilty as charged in the indictment,” is a nullity, 
and no judgment or sentence can legally be pronounced 
thereon.—HALL V. STATE, Fla., 12 South. Rep. 449. 


29. CRIMINAL TRIAL—Bastardy—Evidence.—In bastardy 
proceedings it is a fatal error for the court to instruct 
that the complaining witness and defendant are not of 
equal credibility, asthe matter is exclusively for the 
jury.—ROBERTS V. STATE, Wis., 54 N. W. Rep. 580. 

80. DEED—Estoppel—Married Woman.—The deed of 
a married woman, executed in conformity to the 
statute providing for the conveyance of her separate 
property, which purports to convey the full title to 
the land described therein, operates as an estoppel by 
deed against an after-required title, the same as if she 
were not under coverture.—WADKINS V. WATSON, Tex., 
21S. W. Rep. 636. 

31. DEED — Description. — The identity of land con- 
veyed by an administratrix under such an imperfect 
description as to leave in doubt the district to which 
the land belongs may be determined by reference to 
maps, to land certificates giving the location and 
description of surveys, district numbers, patents, etc., 
and by reference, also, to proceedings had in the 
administration and partition of the estate.—KERLICKS 
Vv. KEYSTONE LAND & CATTLE CO., Tex., 21S. W. Rep- 
623. 

32. DEED— Capacity of Grantor.—Where the evidence 
ina case attacking a deed of gift shows an entire 
absence of facts on which confidential relations 
between the parties thereto can be predicated, and.an 
entire absence of any influence exerted by the grantee 
on the grantor in regard to the transaction, the ordi- 
nary presumption attaches as to the validity of the 
deed, and the disposing capacity of the grantor; and, 
on proof of due and proper execution ofthe instrument, 
the burden is on the attacking party to prove his case. 
—JONES V. JONES, N. Y., 33 N. E. Rep. 479. 

88. DEED OF TRusT—Sale—Evidence.—Where a deed 
of trust given to secure a loan expressly provided that 
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the recitals in the trustee’s deed to the purchaser, in 
case of sale, should be full evidence of the truth of the 
matter therein stated, and that all prerequisites of the 
sale should be presumed to have been performed, and 
the trustee’s deed stated that it was made in compli- 
ance with the deed of trust, and that all prerequisites 
necessary to confer authority on the trustee had been 
performed, such trustee’s deed is admissible to show 
compliance by the trustee in making sale with the 
requirements of the deed of trust. — JESSON Vv. TEXAS 
LAND & LOAN Co., Tex., 218. W. Rep. 625. 

34. DEED OF TRUST—Sale—Execution.—A purchase of 
land at a sale under a deed of trust is not an abandon- 
ment by the purchaser of a title acquired ata prior 
execution sale, when it appears that the purchase at 
the trustee’s sale was in compromise ofa litigation 
instituted by the purchaser to attack the validity of 
the deed of trust, as being in fraud. — BRACKENRIDGE 
v. COBB, Tex., 21S. W. Rep. 614. 

35. DESCENT OF REALTY — Foreclosure. — Where a 
mortgagor dies after entry of a decree of foreclosure, 
but before sale, his interest in the land descends as 
real estate to his widow and heirs.—HOLDEN V. DUNN, 
Ill., 33 N. E. Rep. 413. 


36. ELECTION TO FILL VACANCIES.—In section 37, art. 
5, of the constitution, which provides that ‘‘ vacancies 
in the elective offices provided for in this article 
{judiciary] shall be filled by appointment until the 
next general election,” etc., the expression ‘‘next 
general election” means the next election at which it 
is provided by law that the officer may be elected 
whose office has become vacant. — STATE v. GARDNER, 
8S. Dak., 54 N. W. Rep. 606. 


37. EMINENT DOMAIN — Land Appropriated by City. — 
Where, by regular legal proceedings, land is con- 
demned by a city for its use as a pumping station, and 
full compensation is paid the owner, the latter has no 
right to enter on and use any portion of the land for 
any purpose, without the consent of such city, though 
such use in no way interferes with the use of the land 
by the city for the purposes for which it was appropri- 
ated.—CITY OF READING V. DAVIS, Pa., 26 Atl. Rep. 62. 


38. EquiTy—Venue—Redemption from Foreclosure.— 
A bill to redeem land from a mortage is a suit in equity, 
within St. 1888, ch. 228, § 18, providing that suits in 
equity may be brought in any county where a transi- 
tory personal action between the same parties might 
be brought.—DARY V. KANE, Mass., 32 N. E. Rep. 527. 

39. Equiry — Reopening Account — Evidence. — An 
account between principal and broker, settled after 
careful examination, and which has been long ac- 
quiesced in, should not be reopened for fraud or 
mistake, except on unmistakable evidence.—TAYLOR 
Vv. BLACKMAN, Miss., 12 South. Rep. 458. 


40. EQUITABLE MORTGAGE — Redemption. — Where 
defendant, as owner of the equity of redemptlon, 
procured plaintiff's ancestor to advance money to bid 
inthe property on mortgage sale, and take the title 
thereof in himself for her benefit, under agreement to 
reconvey to her on the repayment of the money so 
advanced, the transaction constitutes an equitable 
mortgage on the premises, and defendant’s possession 
thereof under such agreement is not adverse tothe 
rights of such equitable mortgagee.—PHELAN V. FITZ- 
PATRICK, Wis., 54N. W. Rep. 614. 


41. EVIDENCE—Parol Evidence — Release. — The fact 


that notes were given in part consideration of a, 


release from certain debts may be shown, notwith- 
Standing a recital in the release ofa different consid- 
eration.—HILL v. WHIDDEN, Mass., 338 N. E. Rep. 526. 


42. EVIDENCE— Medical Experts.—A physician who 
was consulted by plaintiff for the purpose of obtaining 
his testimony as a medical expert ona trial for per- 
sonal injuries, and not for treatment, cannot 
testify to statements made to him by plaintiff as to 
Symptoms and condition of health.—ABBoT Vv. HEATH, 
Wis., 54N. W. Rep. 574. 











43. EXECUTION SALE—Irregularity.— A mere irregu- 
larity in an execution sale of land, such as failing to 
demand a previous levy on personal property as di- 
rected by statute, is not sufficient, though accom- 
panied by gross inadequacy of price, to vacate the 
sale, unless shown to have conduced in some. way 
tosuch inadequacy.—DRISCOLL V. MORRIS, Tex., 218. 
W. Rep. 629. 

44. FRAUD, STATUTE OF — Liability of Agents. — 
Whether an agent making a contract for the benefit of 
another is liable upon parol promise to be responsible 
depends upon the fact whether the credit is given to 
him or the principal. Both cannot be heldas original 
debtors.—HAZELTINE V. WILSON, N. J., 26 Atl. Rep. 79. 

45. GARNISHMENT OF WAGES—Railroads. — The gar- 
nishment in a foreign jurisdiction of a railroad, domi- 
ciled there as well asin Mississippi, for a debt due an 
employee resident in Mississippi, cannot be urged as 
affecting the exemptions accorded to debtors under the 
Mississippi law.—ILLINOIS CENT. R. CO. V. SMITH, Miss., 
12 South. Rep. /51. 

46. GARNISHMENT—Answer.—Where a garnishee is un 
assignee of the judgment debtor for the benefit of 
creditors, and his answer combines witha general de- 
nial, a statement of ‘‘all the facts and circumstances” 
concerning his liability or indebtedness, setting forth 
in detail allthe proceedings in relation to the execu- 
tion and delivery of the assignment, his acceptance 
and possession, which facts show his liability, a judg- 
ment on the answer without ua trial is proper, since the 
question is then one of law, notwithstanding the de- 
nial.—GREVER V. CULVER, Wis., 54 N. W. Rep. 585. 

47. GIFT CAUSA MORTIS.—In an action involving the 
question whether there was a gift causa mortis of money 
by K to B, the latter testified that the money was given 
to her and K’s husband jointly, and that she was given 
possession of the box in which it was kept beforé K’s 
death. Her husband testified that the money was 
given to her alone, and that K’s husband was given no 
interest in it. One of the commissioners before whom 
there had been certain probate proceedings, and sev- 
eral lawyers, testified that in such proceedings B tes- 
tified that K did not deliver the money to her before 
her death: Held, that the gift was not established.— 
PEOPLE’S SAV. BANK V. LOOK, Mich., 54 N. W. Rep. 630. 

48. HIGHWAYS — Dedication — Adverse Possession. — 
The public cannot be ousted by adverse possession of 
its right toa highway once dedicated. — ALMY V. 
CHURCH, R. I., 26 Atl. Rep. 58. 

49. INJUNCTION — Execution Sale — Property in Cus- 
todia Legis. —On petition by the trustees for bond- 
holders of the Chesapeake & Ohio Canal Company, in 
which the State, as mortgagee of all the property of 
such company, subsequently joined, receivers were 
appointed; and adecree was passed, ordering the sale 
of all the company’s property, subject to the right of 
the first bondholders to be subrogated to the rights of 
subsequent bondholders, and to be let into possession 
ofthe canal, and all the property and works of the 
company, with authority to repair and operate the 
canal, under the control of the court. The trustees of 
such first bondholders complied with the preliminary 
conditions of the decree, and took possession: Held, 
that property owned, used, and occupied as part of 
the property ofthe canal company Was in custodia legis, 
and not subject to levy under executions against the 
company.—BRADY V. JOHNSON, Md., 26 Atl. Rep. 49. 

50. INJUNCTION—Letting State Contract.—A company 
cannot enjoin another company and the board of com- 
missioners appointed to let public contracts for the 
State from proceeding under a contract for binding 
State documents, awarded by the board to the latter 
company, though it has failed to give bondas re- 
quired by statute, and though its bid was not as low 
as that of complainant, where the suit is not brought 
in behalf of the State, or as a taxpayer; such con- 
tracts, and the provisions of law prescribing how they 
shall be let, being intended to protect public interests, 
and not those of individuals, as such. — ARKANSAS 
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DEMOCRAT CO. V. PRESS PRINTING CO., Ark., 218. W. 
Rep. 586. 

51. INJUNCTION BOND—Damages—Attorneys’ Fees.—In 
an action by an administrator on an injunction bond, 
the amount of attorneys’ fees paid by the intestate in 
procurring a dissolution of the injunction cannot be 
recovered, when such fees have not been paid, and no 
claim for them had been filed against the estate, atthe 
time of filing the complaint.—HOOPER V. PATTERSON, 
Cal., 32 Pac. Rep. 514. 

52. INSOLVENCY — Discharge. — The pledge to one’s 
own use of stock held as collateral under a contract 
with the pledgor expressly authorizing such a pledge 
is not a fraudulent disposition of the stock, within 
Pub. St. ch 157, § 84, and St. 1885, ch. 353, §6, and a dis- 
charge in insolvency, therefore, of the pledgee, isa 
bar to any claim of the pledgor for the stock.—WILSON 
v. HAWLEY, Mass., 33 N. E. Rep. 522. 

58. INSURANCE—Conditions of Policy.—Condit ons in 
an insurance policy which affect the contract and par- 
ties prior to the loss, including all statements and 
representations preceeding the contract, and must re- 
ceive a fair construction, according to the intention of 
the parties; but those conditions which relate to mat- 
ters after the loss, defining the mode of adjustment 
and recovery, must receive a more liberal con- 
struction, in favor of the insured. — MCNALLY V. 
PHENIX INS. Co., N. Y., 33 N. E. Rep. 476. 

54. INSURANCE—Waiver of Conditions.—An agent of 
defendant insurance company represented to plaintiff 
that ifhe would make application to defendant for a 
policy, and state inthe application that he desired to 
mortgage the property on which the insurance was 
to be taken, defendant would issue to him a policy 
permitting himto doso. Plaintiff made application 
accordingly, and received a policy: Held, that the 
fact that he mortgaged the property did not avoid 
the policy, though it contained a clause providing that 
any incumbrance placed on the property after the is- 
suance of the policy should have that effect, and de- 
fendant’s charter provided that none of its agents ex- 
cept the general agent at Chicago shall have power to 
waive any of the conditions of the policy.—PHENIX 
Ins. CO. OF BROOKLYN V. LORENZ, Ind., 33 N. E. Rep. 
444. 

55. INSURANCE — Explosion. — Where an insurance 
policy provides that the insurer shall not be liable for 
loss caused by ‘‘explosion of any kind, unless fire en- 
sues and then for the loss or damage by fire only,” no 
liability exists for damage done by an explosion pro- 
duced by the ignition of a match in a room filled with 
illuminating gas, since the explosion of the gas, and 
not the lighting of the match, is the proximate 
cause of the loss.—HEUER V. NORTHWESTERN NATt. INS. 
Co., Ill., 33 N. E. Rep. 410. 

56. INSURANCE—Construction of Policy.—Where a fire 
insurance policy on a harvesting machine, though 
running in terms for a year, contains a clause stating 
that it only insures the machine while operating in the 
grain fields, and in transit from place to place in con- 
nection with harvesting, the insurance company is 
not liable for loss of the machine by fire within the 
year if at the time of such loss it was not actually in 
operation or in transit, as provided by such clause.— 
BENICIA AGRICULTURAL WORKS V. GERMANIA INS. Co., 
Cal., 32 Pac. Rep. 512. 

57. INSURANCE ASSOCIATIONS— Members. — Associa- 
tions organized under sections 3686-3690, Rev. St., are 
not authorized to receive into their membership per- 
sons who are non-residents of this State. Persons who 
are not members of such association cannot lawfully 
fill the office of director thereof.—STATE Vv. MANUFACT- 
URERS’ MUT. FIRE A88’N, Ohio, 33 N. E. Rep. 401. 

58. INTOXICATING LIQUOR—Under a criminal prose- 
cution for violating Pub. Acts 1887 No. 313, §7 (3 How. 
Ann. St. § 22838d), which provides that it shall be un- 
lawful for any person to engage in the business of sell- 
ing spirituous liquors without the payment of a tax,a 
conviction can be had for selling two glasses of 








whisky, even though defendant was the servant of 
one who had paid the tax for the sale of malt liquors, 
as by section 2(3 How. Ann. St. § 2288c5) all persons 
who sell any spirituous liquors by the drink are re- 
tail dealers.—PEOPLE V. METZGER, Mich., 54 N. W. 
Rep. 639. 

59. INTOXICATING LIQUORS—Sunday Sales. — Comp. 
Laws: 1884, § 933, provided that any person found on 
Sunday engaged in ‘‘selling liquors, or any other kind 
of property,” or ‘‘engaged in any labor, except works 
of necessity, charity, or mercy,” should be punished. 
Laws 1887, ch. 26, amended section 933, inter alia, by 
omitting the words ‘‘selling liquors, or any other kind 
of property,” and imposed the penaltyon any one 
found on Sunday ‘‘engaged in any labor, except works 
of necessity, charity or mercy:” Held, that a person 
selling liquor was, notwithstanding the omission, en- 
gaged in labor, within the meaning of the amendment. 
—CORTESY V. TERRITORY, N. Mex., 32 Pac Rep. 5v4. 

60. JUSTICE OF THE PEACE—Jurisdiction.—The juris- 
diction which a justice of the peace has, under Code 
1871, § 1302, of suits for the recovery of ‘‘devuts or dam- 
ages or personal property’? embraces every subject of 
recovery other than realty, inciuding suits ‘‘founded 
on any penal statute,’’ although the express mention 
made of such suits in the Code of 1857 is omitted.— 
WESTERN UNION TEL. CO. V. SULLIVAN, Miss., 12 South. 
Rep. 460. ’ 

61. LANDLORD AND TENANT—Wrongful Eviction.—In 
an action by tenants against their landlord for wrong- 
ful eviction, it appeared that the lease recited that 
plaintiffs ‘‘had received the premises in good order 
and condition,” and contained a covenant that they 
would keep the premises in good repair during the 
the lease at their own expense; that within about four 
months after the commencement of the term, which 
was for two years, plaintiffs began looking for an 
other building because of alleged failure of defendant 
to make repairs demanded by them, and that about 
a month later they removed from the premises be- 
cause of the temporary removal ofa wall, caused by the 
excavation of an adjoining lot, by the owner thei eof, 
and a storm which caused a portion of the wall to fall: 
Held, that plaintiffs were not entitled to recover, since 
they were bound to make repairs, and a landlord is 
not responsible for the acts of an adjoining lot owner 
on his own premises, against which he has not cove- 
nanted.—EISENHART V. ORDEAN, Colo., 32 Pac. Rep. 
495. Fs 

62. LANDLORD AND TENANT — Covenant.—Where a 
tenant remained in the occupation of the premises un 
til the expiration of the lease, the fact that during the 
term the landlord made a formal entry on the pre n- 
ises under a Claim of right to repossess them for breach 
of covenant, and brought suit to eject the tenant, on 
which final judgment was rendered for the tenant, 
does not constitute. an eviction or breach of the im- 
plied covenant of quiet enjoyment. — INTERNA- 
TIONAL TRUST CO. V. SCHUMANN, Mass., 33 N. E. Rep. 
509. 


63. LIFE INSURANCE—Delivery of Policy.—A _ policy 
upon the life of A, insuring the payment of the sum of 
money to Bon the death of A, declared on its face 
that it should not be binding until it was delivered to 
A in good health: Held, that it did not become binding 
by being delivered to B ufter A’s death.—MCCLAVE V. 
MUTUAL RESERVE FUND LIFE ASS8’N, N. J., 26 Atl. Rep. 
78. 


64. MANDAMUS—Division of Township.—A mandamus 
will not be allowed to compel the performance by town- 
ship officers of duty respecting the division of town- 
ship property and debts between an old and 
newly-created township, imposed by the provisions 
of a local and special act creating such township. If 
such a municipal corporation may be created by spe- 
cial laws, it must find the regulation of its internal 
affairs prescribed by general laws; and special laws 
regulating such affairs in the newly-created town- 
ship, orin that from which it was taken, cannot be 
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sustained.—TOWNSHIP COMMITTEE OF LAKEWOOD V. 
TOWNSHIP COMMITTEE OF BRICK, N. J., 26 Atl. Rep. 91. 


65. MASTER AND SERVANT—Defective Machinery .— 
Plaintiff's intestate was killedin his employer’s fac- 
tory by being caught on the coupling of a revolving 
shaft, situated 46 inches above the ficor, wherea 
coupling bolt was allowed to project from a quarter to 
a half an inch beyond the safety flange, making it 
dangerous for any one to go near. No one saw the 
accident: Held, that the manifest danger of the re- 
volving shaft, whether deceased knew of the pro- 
jecting bolt or not, and the absence of any known 
occasion for deceased to go near it, left the questions 
of how the accident happened, and whether deseased 
used due care, to be answered only by conjecture, and 
plaintiff could not recover.—IRWIN v. ALLEY, Mass., 
33N. E. Rep. 517. 


66. MASTER AND SERVANT — Connecting Railway.— 
The employees of a railroad company engaged in 
delivering a car onto the track of another railroad 
company, where it is the custom to deliver cars in 
that Way, are not on the tracks of the latter company as 
mere licensees,—TURNER V. BOSTON & M. R. CoO., 
Mass., 33 N. E. Rep. 520. 


67. MASTER AND SERVANT—Defective Device.—W hile 
a section hand was turning the crank used to propel 
a hand car, his clothing was caught by the end of the 
crank, and he was thrown off. The crank that caused 
the injury hada threaded screw bolt, which passed 
through a wooden handle and projected an inch be- 
yond a nut at te end of the handle: Held, where 
there was no evidence that the crank complained of 
was not a well known device, that the fact that it was 
more dangerous than other cranks in use, which had 
the end of the bolt welded, did not render the em- 
ployer liable.—CAREY Vv. BosTON & M. R. R., Mass., 
33. N. E. Rep. 512. 


68. MECHANICS’ LIENS—Verification.—The clerks of 
the probate courts of New Mexico have authority, by 
implication, to administer the oath required in the 
verification of a claim fora mechanic’s lien, as the 
legislature, in various acts, without expressly confer- 
ring such power, assumes its existence as incident to 
the office, and provides compensation for its exercise. 
—BUCHER v. THOMPSON, N. Mex., 32 Pac. Rep. 498. 

69. MORTGAGE—Bill to Foreclose.—A bill to foreclose 
four distinct mortgages, of different dates, all of which 
were given by the same person, and are owned by 
complainant, though they contain different excep- 
tions in favor of a number of different persons, lessees 
and grantees, all of whom are made defendants, 
together with others claiming interests in the land, 
personal judgment being asked only against the mort- 
gagor, is not multifarious.—TORRENT v. HAMILTON, 
Mich., 54N. W. Rep. 634. 


70. MUNICIPAL CORPORATION — Markets.—A_ city, 
after paying the bonds issued to build a market, and 
establishing other markets, has the right, on determin- 
ing that there is no further need ofthe said first 
market, to disccntinue the same.—PETZ Vv. CITY OF 
DETROIT, Mich., 54 N. W. Rep. 644. 

71. MUNICIPAL CORPORATION—Icy Sidewalks.—Failure 
of a city to remove ice from a depression at the cross- 
ing of two sidewalks, caused by a slight difference in 
the grades of the sidewalks, or to cover orto placea 
guard around such ice to protect travelers, is not 
actionable negligence.—CHAMBERLAIN V. CITY OF 
OSHKOSH, Wis., 54 N. W. Rep. 618. 

72. MUNICIPAL CORPORATION—Obstruction of Streets. 
—In an action against a jot owner and a city jointly 
for personal injuries sustained by the upsetting of 
plaintiff's buggy at night on a pile of dirt, which the 
lot owner had taken from her cellar, and placed on 
the street, a special verdict, that she did not use or- 
dinary care to prevent injuryto travelers, and that no 
lighted lantern was displayed, is insufficient to justify 
a judgment against her, where it is not found that the 
njury resulted from the absence of a lantern, or from 











the lot owner’s want of care.—RAYMOND V. KISEBERG, 
Wis., 54 N. W. Rep. 612. 

73. MUNICIPAL CORPORATION — Negligence.—In an 
action against a city for damages for the death of 
plaintiff's husband, caused by the walls of a sewer 
trench caving in on him while in defendant’s employ, 
it was alleged that the planks used for bracing the 
sides ofthe trench were decayed, and insufficient to 
hold them in place, and that the bracing had been left 
for 24 hours without being tightened. The evidence 
showed that the planks were sound, and that the 
bracing was in the charge of deceased, though there 
was a conflict whether he himself put in the brac- 
ing where the accident happened: Held, that 
plaintiff's husband was negligent, if there was any 
negligence, and that the city was not Liable.—CONROY 
Vv. INHABITANTS OF CLINTON, Mass., 83 N.E. Rep. 125. 

74. MUNICIPAL CORPORATION—Defective Streets.— An 
action will not lie because of damage sustained in con- 
sequence of a municipal street being out of repair.— 
MAYOR, ETC., OF CITY OF RAHWAY V. CARTER, N. J., 26 
Atl. Rep. 96. 

75. MUNICIPAL CORPORATION — City Ordinances — 
Holidays.—The act of 1891 (P. L. p. 83), which makes 
Saturday afternoon a legal half holiday, does not 
apply to proceedings taken by the common council of 
a municipal corporation.—STATE V. EGG HARBOR CITY, 
N. J., 26 Atl. Rep. 89. 

76. MUNICIPAL CORPORATION — City Ordinances — 
Publication.—A municipal charter empowered the 
common council to prescribe penalties for violation of 
ordinances by imprisonment or by fine. It provided a 
summary proceeding for the violation of ordinances 
whereby upon conviction execution was to be issued 
against the goods, chattels, and person of the offender. 
Another provision required ordinances involving the 
expenditure of money, or affecting personal liberty, 
to be published for two weeks between the second and 
third readings: Held (1), that,as the summary pro- 
ceedings might enforce the payment of a fine by 
festraint of person, an ordinance prescribing a fine 
for its violation is one affecting personal liberty within 
the meaning of the charter; (2) publication of such an 
ordinance in the manner prescribed is necessary to the 
valid passage thereof.—RUTGER’S COLLEGE ATHLETIC 
ASS’N Vv. CITY OF NEW BRUNSWICK, N. J., 26 Atl. Rep. 
87. 

77. MUNICIPAL CORPORTION — Constitutional Law.— 
When a municipal corporation has purchased lands 
under legislative authority for a specified public pur- 
pose, itis within the powerof the legislature, by 
subsequent legislation, to change the public uses to 
which such lands shall be devoted, or to prescribe 
conditions which shall restrain the use of such lands 
until the conditions are complied with. — STATE V. 
VILLAGE OF SOUTH ORANGE, N. J., 26 Atl. Rep. 75. 

78. MUNICIPAL CORPORATION—Taxation.—The ability 
of the legislature, either directly or by delegation of 
power, to provide for the payment of the cost of the 
execution of a public enterprise either by a general 
tax or a special assessment, is entirely settled; and 
the legislature can provide that all property, wherever 
situated, can be specially taxed forthe amount which 
such property is benefited, in a manner distinct from 
and in excess of the amount in which the property of 
all the public is benefited, before resorting to the 
power of general taxation.—STATE v. INHABITANTS, N. 
Y., 26 Atl. Rep. 83. 

79. MUTUAL BENEFIT INSURANCE — Distribution. — 
Where a membership certificate in a mutual benefit 
society, issued forthe benefit of the member’s wife, 
contains no stipulation that the benefit is to accrue to 
the legal representatives of the wife, such certificate 
creates a resulting trust in favor of such member, in 
case the wife dies first, and the proceeds of such certifi- 
cate on his death are apart of his estate. — HASKINS 
Vv. KENDALL, Mass., 33 N. E. Rep. 495. 

80. NEGLIGENCE — Contributory Negligence. —In an 
action for personal injuries caused by falling through 
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an open celler way ina college building there’ was 
evidence that plaintiff was a visitor, but had previously 
been a student; that he was in attendance at a literary 
society at the invitation of a student; that circulars 
had been prepared, advertising the society as a feature 
ofthe college; that the students were authorized to 
send out the circulars; that plaintiff received one by 
mail; and that he was personally asked by the superin- 
tendent to visit the building: Held, that plaintiff was 
in the building at the invitation of the college author- 
ities.—HOWE V. OHMART, Ind., 33 N. E. Rep. 466. 


81. NEGLIGENCE—Limitations. — Where goods which 
have been delivered toa railroad company for ship- 
ment, and have been delivered by it to a company 
having a connecting line, are lost through the negli- 
gence of the latter company, the statute of limitations 
begins torun against the former company’s right to 
sue the latter company forits breach of duty asa 
common carrier from the time the negligent act was 
done, and not from the timethe loss occurred.—PENN- 
SYLVANIA CO. Vv. CHICAGO, M. & St. P. Ry. Co., Ill., 33 
N. E. Rep. 415. 

82. NEGLIGENCE OF GAS COMPANY—Evidence.—In an 
action against a gas company for the death of plaint- 
iff's intestate through an explosion of gas escaping 
from a leak in defendant’s main into a manhole where 
deceased was working, the question whether defend- 
ant was at fault is determinable from a view of its sys- 
tem, and manner of doing business, and evidence of 
what precautions were taken to detect and repair 
leaks is admissible.—POWERS V. BOSTON GASLIGHT CO., 
Mass., 33 N. E. Rep. 523. 


83. OFFICERS—County Board.—A county board is not 
authorized to declare vacant a county office, and make 
an appointment to fill such vacancy, on the sole ground 
that an officer elect is ineligible, and therefore unable 
to qualify. The incumbent of such office has a right to 
qualify within 10 days after it is ascertained that his 
successor elect is ineligible, and, upon qualifying in 
the manner provided by law, will be entitled to hol@ 
over until a successor is elected and qualified.—RICH- 
ARDS V. MCMILLIN, Neb., 54 N. W. Rep. 566. 


84. PARTNERSHIP—Accounting.—The purchaser of a 
partner’s interest inthe firm may maintain a suit in 
equity for an accounting and settlement, though there 
are no outstanding accounts due toor from the con- 
cern, and he has an inventory showing the amount 
and value of the partnership property.—MARKX V. GOOD- 
NOUGH, Oreg., 32 Pac. Rep. 511. 

85. PAYMENT — Appropriation.—Where a number of 
articles are bought at one time under a single contract 
stating the several aggregate prices, and there is only 
a single promise to pay, payments made generally and 
without appropriation to particular articles by either 
of the parties, will not be appropriated by the court.— 
HILL Vv. MCLAUGHLIN, Mass., 33 N. E. Rep. 514. 

86. PLEADING—Variance—Interest.—Interest upon a 
balance of an account cannot be considered as a ma 
terial variance, even when it is not alleged as a part 
of the complaint, nor can the defendant be prejudiced 
or mislead in such an action, because the statute spe- 
cificially gives to all the parties the right to the inter- 
est on money improperly withheld from payment.— 
NORTH STAR BOoT & SHOE CO. V. STEBBINS, S. Dak., 54 
N. W. Rep. 593. 

87. PRACTICE—Action for Land—Pendency of Another 
Suit.—Pending an action in the district court concern- 
ing real property, plaintiff brought another suit, on 
the same cause of action, in the county court, against 
the same defendants, in which there intervened an- 
other person, the determination of whose rights was 
necessary to a complete settlement of the controversy ; 
and the second suit reached the district court by ap- 
peal, and was docketed before a trial order was entered 
in the first suit: Heldthat, if defendants did not plead 
in abatement to the second action the pendency of the 
first, it was proper to order the two actions to be tried 
as one.—PUTNAM V. LYON, Colo., 32 Pac. Rep. 492. 















88. PROCESS —Service of Writ—Corporation.—Where 
summons is served on amember of a corporation as its 
president, and he tells the officer that another person 
is president, as does also the treasurer of the corpora- 
tion, and service is made on him, the corporation can- 
not, for the purpose of showing that it was not prop- 
erly summoned, prove that such person was not its 
president.—WILSON V. CALIFORNIA WINE Co., Mich., 54 
N. W. Rep. 643. 


89. RAILROAD COMPANY—Frightening Horse—Negli- 
gence.—In an action against a railroad company for 
damage to plaintiff’s horse, caused by its fright at es- 
caping stream, where the complaint alleges that de- 
fendant’s train was approaching a city street crossing 
at an unlawful speed, without giving any signal of its 
approach, and when about to cross the street, defend- 
ant’s servants in charge of the locomotive ‘‘willfully 
caused a large amount of steam” to escape therefrom 
with a loud and unusual noise, ‘‘which was calculated 
to, and did frighten” plaintiff’s horse, the gistof the 
complaint is negligence, and the allegations of willful- 
ness are surplusage. — LOUISVILLE, ETC. R. Co. Y. 
Davis, Ind., 33 N. E. Rep. 451. 


90. RAILROAD COMPANY—Negligence.—Though a child 
killed by defendant railroad company’s train was a 
trespasser on defendant’s track, it was actionable neg- 
ligence for the employees in charge of the train to 
make no attempt to stop the train when they saw, after 
ringing the bell and sounding the whistle, that dece- 
dent did not understand the signals, and made no at- 
tempt to leave the track.—LOUISVILLE, ETC. R. Co. Vv. 
LOHGES, Ind., 33 N. E. Rep. 449. 


91. RAILROAD COMPANIES—OVercapitalization.—Laws 
Minn. 1887, ch. 12, §1, prohibiting any railroad com- 
pany or officer thereof from selling or disposing of 
shares of its capital stock, or issuing certificates there- 
for, unless such shares shall have been fully paid, or 
issuing any stock or bonds, except for money, labor, 
or property received and applied for the purpose for 
which the corporation was created, does not forbid the 
issue of the first mortgage bonds and full paid stock by 
a railroad company in payment for the construction of 
its road, if the amount issued does not unreasonably 
exceed the value actually received.—BROWN v. DU 
LUTH, M. & N. Ry. Co., U.S.C. C. (Minn.), 53 Fed. 
Rep. 889. 


92. RAILROAD COMPANY—Negligence.—A railroad com- 
pany built a walk with railings along its track for the 
use of visitors to asea beach, At one end there was an 
opening in the railing, and a walk leading across the 
track to a station. The space between the post sup- 
porting the end of the railing and the extreme projec- 
tion of the car steps of passing trains was 22'; inches: 
Held, that a person who stood so close to the track as 
to be struck by arapidly moving train, first seen 200 
feet away, was lacking in ordinary care, and could not 
recover.—RIGG V. BOSTON, ETC. R. Co., Mass., 33 N. E. 
Rep. 512. 

93. RAILROADS—Accidents at Crossings.—It cannot 
be said, as matter of law, that a person traveling on a 
highway parallel with a railroad, and who has turned 
several times to look fora train, the last time when 
within a 100 yards of acrossing, and seeing none fora 
mile back, is guilty of negligence in attempting to 
cross without again looking, particularly where he 
had reason to believe that the train, which was over- 
due, had already passed, and, ifnot, that the whistle 
would be sounded.—WRIGHT V. CINCINNATI, ETC. RY. 
Co., Ky., 218. W. Rep. 581. 

94. RAILROADS—Injuries to Persons.—A person right- 
fully traveling on a hand car, as the servant of a rail- 
way contractor, is not bound to use ‘‘the highest 
degree of care” for his safety, to avoid collision with 
the railroad company’s trains, but such care only as an 
ordinarily prudent person would exercise.—GARTEISER 
V. GALVESTON, ETC. Ry. Co., Tex., 218. W. Rep. 631. 

95. RECEIVERS—Allowance of Claims — Judgments.— 
A suit commenced before the appointment of a receiver 
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of the debtor’s property, upon a claim afterwards 
filed, within the time limited, against the receiver, 
may be prosecuted to judgment, which, when rendered, 
establishes as against the receiver the amount of the 
claim.—PINE LAKE IRONCO. V. LA FAYETTE CAR WORKS, 
Ind., 53 Fed. Rep. 853. 


9%. RECORD—Destruction—Notice.—If the record of a 
deed is partially destroyed, so as not to show that the 
deed was properly acknowledged for registration, 
such record does not charge subsequent purchasers 
with constructive notice of the deed.—WEBER V. MOSS, 
Tex., 218. W. Rep. 609. 


97. REPLEVIN BoND—Mortgage. — Plaintiffs, as mort- 
gagees, brought a replevin suit against the assignee of 
the mortgagor. The jury, though finding the issues in 
favor of plaintiffs, failed to assess the value of their 
special interest. Later the assignee sold the goods, 
and paid to plaintiffs the proceeds, amounting to more 
than the debts secured by the mortgage. Subsequently, 
plaintiffs brought this action on an undertaking which 
had been given by the assignee in order to obtain 
possession from the sheriff of the goods after they 
were replevied, which undertaking limited the amount 
of recovery thereon to ‘‘the total amount received 
from the sale of the goods:” Held, that plaintiffs 
could not recover. —GAGE V. ALLEN, Wis., 54 N. W. 
Rep. 627. 


98. SALE—Shipment of Goods. — Where, in an action 
to recover for skins shipped defendant, and retained 
by him several months without notifying plaintiff 
whether he had accepted them, it appears that plaint- 
iff had made several prior shipments to defendant, 
which it had accepted and paid for, an instruction 
that, whether there was any prior contract or not, if 
defendant, after receiving the skins, saw fit to remain 
silent, having reason to suppose that plaintiff believed 
from its silence that it had accepted them, then, if it 
failed to notify plaintiff, he is entitled to recover, is 
proper.—HOBBS V. MASSASOIT WHIP Co., Mass., 33 N. 
E. Rep. 494. 


99. TAXATION—Levy—Prohibition.—A right of pro- 
hibition will not lie, on the petition of one city, to 
restrain the levy of taxes for the municipal purposes of 
another city, from which the former has been severed, 
since the levee of a tax is not ajudicial act.—CITY OF 
CORONADO vy. CITY OF SAN DIEGO, Cal., 32 Pac. Rep. 
518. 4 


100. TAXATION OF RAILROADS—Constitutionality of 
Act.—Act March 6, 1891, provides for the assessment 
oftaxes on all property, except railroad tracks and 
rolling stock of railroads, by township and county 
assessors; creates a county board of equalization in 
each county, with powers to correct any assessment or 
valuation of any property, except railroad tracks and 
rolling stock; creates a State board of tax cemmis- 
sioners, to Whom appeals shall lie from the county 
board; and gives this State board powers to assess 
taxes on the tracks and rolling stock of all railroads: 
Held, that this act is not in conflict with Const. U. 8. 
art. 14, §1, providing that no State shalldeny to any 
person the equal protection of the laws, in that it 
gives the owners of all property except railroad prop- 
erty a hearing before a board authorized to correct 
errors in valuation and assessments, and denies this 
right to railroad companies; for, by section 129, a 
hearing before the State board is granted to the owner 
of railroad property, and power is vested in the board 
to correct errors in the assessments of such property. 
—PITTSBURGH, C. C. & ST. L. Ry. Co. v. BACKUs, Ind., 
33 N. E. Rep. 482. 


101. TAXATION OF RAILROADS—Validity of Assessment, 
—Act March 6, 1891, § 214, provides that the county 
boards of equalization shall have power to hear the 
complaints of owners of any personal property except 
railroad tracks and rolling stock of railroad, to pass 
on and correct the assessment of any property, and 
allow appeals to the State board of tax commissioners, 
whose decision shall be final. Section 129 fixes the 











time and place of meetings of the State board of tax 
commissioners to assess railroad property and equal- 
ize the assessment of real estate, and gives the State 
board allthe powers given to county boards of review: 
Held, that the State board has the same right to hear 
complaints and make corrections as to the valuation 
and the assegsment ofthe track and rolling stock of 
railroads as the county boards have in relation to the 
property over which they have jurisdiction.—CLEVE- 
LAND, C. C. & 8t. L. Ry. Co. v. Backus, Ind., 33 N. E. 
Rep. 421. 


102. TELEGRAPH COMPANIES—Damages— Limitation. 
—In an action against a telegraph company for failure 
to delivera message, it appeared that the blank on 
which the message was written contained the stipula- 
tion that ‘‘the company will not be liable for damages 
in any case where the claim isnot presented, in writ- 
ing, within 60 days after sending the message,” and 
that plaintiff, to whom the message was directed, did 
not learn that it had been sent until 10 days after it 
was delivered to defendant: Held, that it was error to 
instruct the jury that the 60 days did not begin to run 
until plaintiff learned that the message had been sent 
him.—WESTERN UNION TEL. CO. V. PHILLIPS, Tex., 21 
S. W. Rep. 638. 

103. TowNs— Extension of Limits — Constitutional 
Law.—Where the corporate limits of a town are by act 
of the legislature extended so as to include a person’s 
land, and as a result thereof he is enabled to sell parts 
of such land, worth only $30 per acre for farming per- 
poses, for $300 per acre, for town lots, and sidewalks 
are built to his residence by the municipal govern- 
ment, affording him easy access to all parts of the 
town, such advantages are a just compensation for 
municipal taxation on his land; and the act does not 
violate Const. art. 13,§ 14, prohibiting the taking of 
private property for public use without just compen- 
sation.—BOARD V. GILL, Ky., 21S. W. Rep. 580. 


104. TRESPASS— Destroying Growing Trees.—Where 
trees, either growing or mature, are destroyed by the 
wrongful act of another, the owner may bring his ac- 
tion either for the value of the trees so destroyed, or 
for the injury to the real estate or his interest in it.— 
BAILEY V. CHICAGO, M. & ST. P. Ry. Co., 8. Dak., 54 
N. W. Rep. 596. 

105. TRIaL—Recalling Jury. —The court may recall 
ajury after it has retired for deliberation, and give 
further instructions in open court, even though the 
parties and counsel on both sides are absent from 
court at the time.—KULLBERG V. O’DONNELL, Mass., 33 
N. E. Rep. 528. 

106. TRUST—Resulting Trust.— After defendant had 
commenced foreclosure of his vendor’s-lien on land, 
he agreed with C, the owner, to desist, if possession of 
the land was surrendered to him until the rent there- 
of was sufficient to pay the debt, which was done. 
Afterwards, defendant took judgment by default, and 
at the sale on execution became the purchaser: Held, 
in an action by C’s heirs, that, because of the fraud in 
obtaining the judgment in violation of his agreement, 
equity would decree defendant to be the holder of the 
land in trust for plaintiffs.—MILLER v. CARLTON, Tex., 
21S. W. Rep. 605. 

107. TrusTs—Infant Beneficiaries.— A deed of trust 
for the benefit of minors contained a provision that the 
trustee should not incumber the property. The rec 
ord of the deed being destroyed by fire, it was restored 
by a decree of court in which the deed was declared to 
authorize the trustee to incumber the property. After- 
wards, in another suit, a new trustee was appointed, 
and authorized to make a certain loan to be secured 
by mortgage: Held that, asagainst the person mak- 
ing such loan in good faith, the minors had no right to 
have the decree authorizing the mortgage declared 
void by bill of review, since a decree against infants 
cannot be attacked for mere mistake as against third 
persons who have in good faith acquired rights under 
it.—FRANKLIN SAVINGS BANK V. TAYLOR, U. 8. C. O. of 
App., 53 Fed. Rep. 854. 
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108. VENDOR AND VENDEE— Contracts—Time of the 
Essence.—A stipulation in the contract for a sale of 
real estate that time is of the essence of the agree- 
ment, and that, if default be made in the payment of 
any installment of the price, the whole price shall 
immediately become payable, or the vendor may can- 
cel the contract and re-enter upon the land, is con- 
strued by the law of California as intended for the 
benefit of the vendor alone, who, if he promptly 
waives the stipulation, und demands payment of the 
installment, and thereafter tenders a deed and 
demands the purchase money, is entitled to the spe- 
cific performance of the contract. —RAYMOND V. SAN 
GABRIEL VAL. LAND & WATER Co., U.S. C. C. of App., 
53 Fed. Rep. 883. 

109. WATERS—Irrigation—Easement.—Where plaint- 
iff, for more than 10 years, conducted water for irriga- 
tion over defendant’s land, as in the exercise of aright 
to do so, it is no defenseto an action to restrain an in- 
terference with such easement that the same was 
granted by parol, where it is not shown that the grant 
was a mere license.—COVENTON V. SEUFERT, Oreg., 32 
Pac. Rep. 508. 

110. WATERS— Irrigation— Appropriation.— The fact 
that one who has appropriated, for irrigation pur- 
poses, a certain quantity of water, is a riparian 
owner on the stream from which the water is taken, 
cannot be urged against his right afterwards to take 
a greater quantity, where no other rights were in ex- 
istence atthe time,or for years afterwards.—HEALEY 
V. WOODRUFF, Cal., 32 Pac. Rep. 528. 

lll. WATER COMPANIES—Power to Condemn Land.— 
Under the act (Supp. Revision, p. 630), a water com- 
pany can condemn a strip of land for the purpose of 
excavating an open conduit to convey water from a 
pond to its pumping station.—STATE V. ATLANTIC CITY 
WATERWORKS CO., N. J., 26 All. Rep. 95. 

112. WATER RIGHTsS—Conflict.—Where acts done in 
diverting water from a ditch are justified by a prior 
right, itis immaterial, so far us the owner of the ditch 
is concerned, whether the strict legal title to the right 
is in the person claiming such right, or has been con- 
veyed by him to a a corporation.—POSACHANE WATEB 
Co. v. STANDART, Cal., 32 Pac. Rep. 532. 

113. WiILLs—Contingent Fee.—Testator devised cer- 
tain realty in trust, the incometo go to his daughter, 
M, during life, and at her death ‘‘I give and devise the 
said estate, so held in trust, unto the children left by 
my daughter, M, of her body, or the decendants of 
such child or children, if she leaves no child. 
But neither her children, nor their decendants, can 
come into possession of anything more than the in- 
come of my estate until they reach the age of twenty-one 
years; and, if the heirs of her body shall fail before ar- 
riving at that age, I give and devise all said estate, so 
held in trust, to my son, W, and his heirs, forever:” 
Held, that W took a devise in fee, contingent on the 
failure of the remaindermen to arrive at the age of 21. 
—BOUTELLE V. CITY SAv. BANK, R. L., 26 Atl. Rep. 53. 

114. WITNESS—Impeachment.—Mansf. Dig. § 5108, as 
amended by Act Feb. 21, 1887 (Pamph. Acts, p. 19), 
which permits the opposing party to controvert the 
statements of what an absent witness would testify, 
contained in a motion for continuance, does not au- 
thorize the contradiction of such witness by proving 
that he has made different statements out of court, and 
thus impeach him, and discredit his testimony, unless 
an opportunity is first afforded him to explain such 
statement.—St. L., I. M. &S. Ry. Co. v. Sweet, Ark., 
218. W. Rep. 587. 








ABSTRACTS OF DECISIONS OF MISSOURI 
COURTS OF APPEAL. 


8ST. LOUIS COURT OF APPEALS. 
MECHANIC’sS LIEN—Agreed Statement of Fact.—In an 
action for $160.80,the price of lumber used in the con- 








struction of a house, where the facts as agreed upon 
wholly failto show that any of the defendants were 
sued or made parties to the action within the statutory 
time prescribed for bringing suit after the filing of the 
lien claim, held, claim for lien rightly disallowed. 
Affirmed.—S. M. LAND CO. Vv. COMBS. 


MBCHANIC’s LIEN —Mortgage — Evidence. — In a suit 
between the purchaser of premises who claims the 
house under a mortgage foreclosure sale, and a person 
who claims the house as purchaser at the foreclosure 
sale of a mechanic’s lien thereon, held, that the 
judgment in the lien proceedings if otherwise regular 
furnishes prima facie evidence that the lien attached to 
the house prior to the mortgage lien, and is paramount 
thereto, and is admissible for that purpose, even 
though the mortgagee was not a party to the lien 
proceedings. Reversed.—Certified to Supreme Court. 
—R. E. INVESTMENT CO. V. HASELTINE. 


NEGLIGENCE — Instructions. — In a suit againsta 
railroad company for injuries to a horse and wagon 
the court instructed the jury that the defendant was 
liable if its servants or agents by reasonable or proper 
care might have known ofthe danger injwhich said 
horses and wagon were, and by the exercise of ordi- 
nary care might have prevented the injury: Held, it 
appearing that the plaintiff at the time of the injury 
was a trespasser on defendant’s road, that such in- 
struction incorrectly stated the law, the defendant 
only being liable for such reckless and wanton negli- 
gence as would show a purpose to injure plaintiff’s 
property. Reversed.—HEILER v. Ry. 


NEGLIGENCE — Instruction.—In a suit for personal 
injuries, where there was evidence tending to show 
that the accident was caused by the joint negligence of 
the defendant and the gripman on the car on which 
plaintiff was a conductor, there being, also, evidence 
to show that the gripman was under the control of 
plaintiff: Held, error to instruct the jury that if they 
found the collision was caused by the joint negligence 
of defendant’s servants and the gripman, and without 
want of ordinary care on the part of plaintiff, and that 
by reason of such want of care on the part of defendant 


and gripman plaintiff was injured, then plaintiff is ° 


entitled to recover. Reversed. —MINSTER V. CITIZENS’ 
RaILWayY COMPANY. 


PRACTICE—Appellate Court.—In a case involving the 
question whether the word ‘‘year’’ as used in a contract 
meant calendar year or contract year: Held, that if 
the trial court erred in properly construing the word, 
it was led into error by defendant’s pleading, evidence 
and instructions, and appellant (defendant) cannot 
now complain of errors into which he himself led the 
court. Affirmed on ccondition.—WHITE Vv. N.O. NELSON 
Mre. Co. 


PROHIBITION — Jurisdiction — Re-instatement. — 
Where an order of dismissal is set aside on condition 
that plaintiff pay costs, the condition of vacating the 
order is fulfilled upon payment of costs within a rea- 
sonable time, andthe defendant could not thereafter 
claim that the court had lost jurisdiction of the cause, 
orthatthe judgment of dismissal was still in force. 
Demurrer sustained and writ dismissed. — STATE V. 
HARRISON. 


REPLEVIN—Aflidavit—Agent.— A motion to dismiss 
was made inthe circuit court, forthe reason that the 
affidavit annexed to plaintiff’s statement filed before 
justice of the peace was insufficient: Held, that the 
words in the affidavit, ‘‘as agent of and in behalf of tlie 
plaintiff,” were a sufficient statement of affiant’s agency 
under oath. Affirmed.—WHITE SEWING MACHINE CO. 
Vv. BELTING. 


WITNESSES—Costs.—A witness who attends upona 
trial in pursuance to a subpoena, service of which has 
been accepted by him, is in necessary attendance 
under subpeena, as required by § 5003 R. 8. 1889, so as to 
entitle him to fees and mileage. Affirmed.—WILSON Vv. 
R, R. COMPANY. 
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dealing with principles and their 
application, Authoritative and ex- 
haustive. 1 vol. Second edition. 
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GOOD LAW BOOKS. 


DILLON ON REMOVAL OF CAUSES FROM 
STATE TO FEDERAL COURTS, embracing the De- 
cisions and Rulings of the courts under the new Act of 
Congress of March 3, 1887, which makes material alter- 
ations in the law. By Hon. John F. Dillon. 8vo. Sheep, 


$8.00. 


FREEMAN ON VOID JUDICIAL SALES, revised, 
enlarged and brought down to date of publication, 
1890, being an exhaustive treatise on void execution 
judicial and probate sales, and the legal and equitable 
rights of purchasers thereat, and the constitutionality 
of special legislation validating void sales, and author- 
izing involuntary sales in the absence of judicial pro- 
ceedings.- By Hon. A.C. Freeman, author of “Execu- 
tions,” “Judgments,” etc. Svo. Sheep, $3.00. 





HARRIS’ ILLUSTRATIONS IN ADVOCACY: 
Examples of conducting the prosecution and defense 
of civil and criminal cases, including methods of cross- 
examination. 12mo. Cloth. $1.50. 


HARRIS’ HINTS ON ADVOCACY: Conduct of 
cases, Civil and criminal, with suggestions as to open- 
ing a case, examination-in-chief, cross-examination, 
re-examination, reply, conduct of a prosecution and 
defense in a criminal trial, with illustrative cases. 
8vo. Sheep, $2.00. 


HIRSCHL’S LAW OF FRATERNITIES AND 
SOCIETIES. 8vo. Cloth. $1.00. 


LAWSON’S CIVIL REMEDY FOR SALE OF IN- 
TOXICATING LIQUORS. 8vo. Paper. 50 cents. 

MARTINDALE ON CONVEYANCING: Treating 
of deeds, leases, mortgages and wills, with special at- 
tention paid to the late statutes of the different States. 
8vo. Sheep, $6,00 


MARTINDALE ON ABSTRACTS OF TITLE 
A complete manual for the examination of titles to 
real estate and the methods of preparing abstracts, 
and rules of practice in regard to same. 8vo. Sheep, 


$2.50. 


ROGERS ON EXPERT TESTIMONY: Showing 
the principles and practice governing the ad- 
missibility of such testimony in evidence, the compe- 
tency of expert witnesses, their examination, and the 
weight of their testimony. 8vo. Sheep, $5.00 


SNELL’S PRINCIPLES OF EQUITY, With Amer- 
ican notes. By John D. Lawson. 8vo. Sheep, $5.00. 


THOMPSON ON JURIES. By Hon. Seymour D. 
Thompson, author of a treatise on “Negligence,” etc. 
8vo. Sheep, $6.00. 


THOMPSON ON ELECTRICITY, as applied to 
telephones, electric lights, electric railways and other 
electric appliances. By Hon. Seymour D. Thompson, 
author of “Negligence,” etc. 8vo. Sheep, $5.00. 


@Any of above books sent prepaid on receipt of prices 
attached. Published and for Sale by§ 
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Sale of Valuable Property of the Late Firm<of 
Weed, Parsons & Company, of Albany, N. Y. 


WHEREAS, by an order of the Supreme Court ofthe . 


tate of New York, held at the chambers of Mr. Justice 
Herrick, in the city of Albany, on the 28th day of 
March, 1893, the undersigned, receiver of the partner- 
ship effects ofthe late firm of Weed, Parsons & Com- 
pany, was directed to offer for sale the following 
described property, viz.: The ALBANY LAW JOURNAL, 
a weekly publication, published every Saturday in the 
city of Albany, including the subscription list, electro- 
type plates, and the bound and unbound volumes of 
said Journal, a more particular description of which 
will be given on application to the undersigned. 

Now, THEREFORE, in pursuance of said order, the 
undersigned ‘offers for sale to the. highest bidder the 
property above described. All bids to be sealed and 
must be distinctly marked on the envelope in which 
they are inclosed ‘‘Bidsfor pro»erty of Weed, Parsons 
& Company,” and addressed to, the undersigned at his 
place of business as such receiver, 39-41 Columbia 


Street, Albany, N. Y., on or before the 20th day of May, | 
1893. The right to reject any and all bids ‘is ‘hereby . 


reserved and sale can only be completed upon order of 
the court, : 

Bids will be opened by the receiver at the office of 
Parker & Fiero, corner of State and Lodge stréets, 
Albany, N. Y., on Saturday, May.20, 1893, at-4 P. M. 

Terms, purchase price to be paid within twenty days 
after notification of acceptance of bid. 

“DATED April 14, 1893. 
AMASA J. PARKER, 
Receiver of WEED, PARSONS & CO, 





Sale of Valuable Property of the Late Firm of 
Weed, Parsons & Company, of Albany, N.Y. 


WHEREAS, by order of the Supreme Court of the State 
of New York, held at tiie chambers of Mr. Justice 
Herrick, in the ¢ity of Albany, on the 28th day of March, 
1893, the. undersigned, receiver of the partnership 
effects of the late firm of Weed, Parsons & Company, 
was directed to offerfor sale the following described 
property, viz.: The electrotype plates of volumes 81, 
to 108, inclusive, comprisedin the regular series of 
New York Court of Appeals Reports, andthe bound 
an unbound copies of same, a more particular descrip- 
tion of’ which will be given on application to the 
undersigned. : 


- NOW, THEREFORE, in. pursuance of. said order, the | 


undersigned offers for sale to the highest bidder the 
property above described. All bids to be sealed and 
must be distinctly marked on.the envelope in which 
they are inclosed, ‘‘Bids for property of Weed, Parsons 
& Company,” and addressed to the undersigned at his 
place of business as such receiver, 39-41 Columbia 
street, Albany, N. Y.,on or before the 20th day of 
May, 1893. The right to reject any and all bidsis 
hereby reserved, and sale can only be completed upon 
order of the court, 

Bids will be opened by the receiver atthe office of | 
Parker & Fiero, corner of State and Lodge streets, 
Aibany, N. Y., on Saturday, May 20th, 1893, at4P. M: 

Terms, purchase-price to be.paid within. twenty days | 
after notification of acceptance of bid. ; 

DATED April 14, 1893. 

AMASA J. PARKER, 
Receiver.of WEED, PARSONS & CO. 








Sale of Valuable Property of the Late Firm of 
Weed, Parsons & Company, of Albany, N. Y. 


WHEREAS, by order of the Supreme Court of the 
Stute of New York, held at the chambers of Mr. Justice 
Herrick, in the city of Albany, on the 28th day of 
March, 1893, the undersigned, receiver of the partner- 
ship effects of the late firm of Weed, Parsons & Com- 
pany, was directed to offer for sale, the following 
described property; viz.: The New York Court of 
Appeals Reprints, published by said firm of Weed, 
Parsons & Company, annotated by Irving Browne and 
John T. Cook, consisting of seventeen books completed 
and one book in process of completion, together with 
the bound and unbound volumes and _ electrotype 
plates of said volumes, also the manuscript notes of 
the remaining volumes of the Court of Appeals 
Reports, up to and including volume 100, a more par- 
ticular deseription of which will be given on applica- 
tion to the undersigned. r 

NOW, THEREFORE, in pursuance of said order, the 
undersigned offers for sale to the highest bidder the 
property above described. All bids to be sealed and 
must be distinctly marked on the envelope in which 
they are inclosed ‘‘ Bids for property of Weed, Parsons 
& Company,” and addressed to the undersigned at his 
place of business as such receiver, 39-41 Columbia 
street, Albany, N. Y., onor beforethe 20th day of 
May, 1893. The right to reject any and all bids is 
hereby reserved and sale can only be completed upon 
order of the court. 

Bids will be opened by the receiver at the office of 
Parker & Fiero, corner of State and Lodge streets, 
Albany, N. Y., on Saturday, May 20, 1893, at4 P.M. 

Terms, purchase-price to be paid within twenty days 
after notification of acceptance of bid. 

DATED April 14, 1893. 

AMASA J. PARKER, 
Receiver of WEED, PARSONS & Co. 





.GET YOUR LAW JOURNALS BOUND. 


Subscribers to the CENTRAL LAW JOURNAL, by 
sending their volumes to us can have them bound: 
Half Sheep, cloth sides, leather back and corners, 

half year in a volume, per volume............. §$ 
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these figures for a volume consisting of a whole year. 
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